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ORAL ARGUMENT SCHEDULED FOR JUNE 2, 2016

No. 15-1363 (and consolidated cases)

IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

STATE OF WEST VIRGINIA, ¢# 4/,

Petitioners,
V.

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY, ¢7 4/,
Respondents.

On Petitions for Review of Final Agency Action of the
United States Environmental Protection Agency
80 Fed. Reg. 64,662 (Oct. 23, 2015)

REPLY BRIEF OF PETITIONERS ON
PROCEDURAL AND RECORD-BASED ISSUES

Thomas A. Lorenzen Patrick Morrisey
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CROWELL & MORING LLP VIRGINIA

1001 Pennsylvania Ave., N.W. Elbert Lin

Washington, D.C. 20004 Solicitor General

Tel: (202) 624-2500 Counsel of Record
tlorenzen@crowell.com J. Zak Ritchie
sarmstrong@crowell.com Assistant Attorney General
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Charleston, WV 25305

Tel: (304) 558-2021

Fax: (304) 558-0140
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DATED: April 15,2016 Counsel for Petitioner State of West 1/ irginia
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GLOSSARY OF TERMS
Act (or CAA) Clean Air Act
APA Administrative Procedure Act
BSER Best System of Emission Reduction
CO, Carbon dioxide
Core Br. Opening Brief of Petitioners on Core Legal Issues,

West Virginia v. EPA, No. 15-1363 (and consolidated
cases) (D.C. Cir. filed Feb. 19, 2016), ECF 1599889

Core Reply Reply Brief of Petitioners on Core Legal Issues, Wesz
Virginia v. EPA, No. 15-1363 (and consolidated cases)
(D.C. Cir. filed Apr. 15, 2016), ECF __

EPA United States Environmental Protection Agency
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No. 15-1363 (and consolidated cases) (D.C. Cir. filed
Mar. 28, 2016), ECF 1605911

ERCOT Electric Reliability Council of Texas
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GWh Gigawatt hour
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INTRODUCTION AND SUMMARY OF ARGUMENT

The Rule is replete with fatal procedural and record-based flaws that EPA’s
brief drives home.

First, EPA proposed nothing even vaguely resembling the program in the Rule.
EPA contends Petitioners should have divined from a Supplemental Notice of Data
Availability (“Supplemental Notice”), 79 Fed. Reg. 64,543 (Oct. 30, 2014), JA___ - |
that EPA was contemplating nationwide, uniform rates for coal- and natural gas-fired
units (though EPA never mentioned them). It argues Petitioners should have foreseen
EPA would abandon its novel proposal. But EPA cannot explain how Petitioners
could meaningfully comment on uniform rates when EPA not only never proposed
any, but specifically disavowed them in its proposal.

EPA also argues Petitioners’ sole recourse is a petition for administrative
reconsideration under CAA section 307(d)(7)(B). But that section cannot apply where
there has been a wholesale failure of notice. Holding otherwise invites evasion of the
rulemaking process.

Second, EPA’s conclusions that its best system of emission reduction (“BSER”)
is “adequately demonstrated” and its national performance rates are “achievable” by
every regulated unit remain unsupported. EPA’s BSER is not based on a technology
demonstrated at any regulated unit anywhere or on operational changes any regulated

unit can make to improve its emissions performance. Instead, it rests on speculation

about future growth of renewable sources. EPA’s BSER (and its presumptions about
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grid reliability and supporting infrastructure development) assumes the availability of
these alternative sources will always increase at their maximum historical rate in each
regulated State. EPA’s BSER is guesswork, nothing more.

EPA avers that the Rule’s “flexibility” allows every source to comply. But no
individual regulated source, on its own, can meet the uniform national standards with
any demonstrated control technology. Noz one. There are only two ways an affected
unit can meet the national standards: shutter entirely, or (notwithstanding EPA’s claim
that trading is not part of BSER) obtain tradable emission rate credits produced by
EPA-favored sources.

Finally, EPA has no answers to the Rule’s many other record flaws. The Rule
discriminates against many existing low- or zero-emission generating units,
jeopardizes reliability, rests on a deeply-flawed cost analysis, and fails to address State-
specific factors making compliance in many States impossible.

These procedural and record deficiencies require vacatur.

ARGUMENT

I. EPA Unlawfully Promulgated a Rule It Never Proposed.

The Rule’s “chief regulatory requirement” comprises two uniform, nationally-
applicable performance rates: 1,305 and 771 pounds of carbon dioxide per megawatt-
hour (“lIbs CO,/MWh”) for coal- and gas-fired units, respectively. Final Rule, Catbon
Pollution Emission Guidelines for Existing Stationary Sources: Electric Utility

Generating Units, 80 Fed. Reg. 64,662, 64,820, 64,823 (Oct. 23, 2015) (“Rule”),
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JA__, ___, . Every element of the Rule, including each State’s goal, derives from
these. See zd. at 64,820, JA___. But this national performance-rate-driven program was
never proposed.

EPA proposed an entirely different regulation, driven by State-specific, blended
emission rate goals that applied to States rather than individual units.” In fact, EPA
explicitly rejected any regulation based on uniform, national rates for coal and gas.
Proposed Rule, Carbon Pollution Emission Guidelines for Existing Stationary
Sources: Electric Utility Generating Units, 79 Fed. Reg. 34,830, 34,894 (June 18, 2014)
(“proposal”), JA____. Under the proposal, States were to adopt plans to achieve those
State-specific goals by regulating “affected entities” through measures comprising four
Building Blocks: affected units (Building Blocks 1 and 2), renewable generation
(Building Block 3), and energy consumers (Building Block 4). Id at 34,851. All
affected entities would have been collectively responsible for the emission reductions
needed to meet the State’s goals. Id. at 34,853.

Subsequently, EPA issued a Supplemental Notice, soliciting comment on
calculating the proposal’s State-specific goals using regional/ Building Block 2 and 3
targets. See Supplemental Notice, 79 Fed. Reg. at 64,543-53, JA___ - . Nothing in it

suggested EPA was reconsidering its rejection of uniform national rates or

> A comparison between the proposal and final Rule demonstrates EPA’s neat-
complete rewrite. See Attachment.
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contemplating a regulation imposing compliance obligations solely on individual
affected units rather than on a broad range of “affected entities.” The uniform
national rate-based program first appeared, unheralded, in the final Rule.

In promulgating a Rule it never proposed, EPA evaded its most fundamental
obligation under CAA section 307(d)—to propose its Rule before finalizing it. EPA
argues the final Rule’s “uniform national rate was simply a more lenient application of
the regional approach” because the Rule gives “all states and sources ... the benefit of
the least-stringent rates calculated in any region,” and therefore its “uniform national
rate was simply a more lenient application of the regional approach.” EPA Br. 110
(emphases omitted). This is a non sequitur: there is no mention of uniform national
rates—or even regional rates—in either the original proposal or Supplemental Notice.
Instead, the Supplemental Notice explicitly contemplated and reaffirmed EPA’s
continued use of State-specific goals. EPA solicited comment only on the
“appropriate manner in which [Building Block 2] goals could be dertived and allocated
among states” and on appropriate Building Block 3 “reallocation criterion.” 79 Fed. Reg.
at 65,551, JA____ (emphasis added).

EPA next implausibly argues its proposal to set “State-specific goals based on a
single, blended rate for both coal- and gas-fired units” was such a “departure” from
its own “longstanding practice” in section 111 rulemakings that it was “foreseeable”
EPA might “revert to more traditional” uniform rates. EPA Br. 111. Despite

expressly disavowing such an approach in its proposal, 79 Fed. Reg. at 34,894, JA___|
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EPA argues Petitioners should have “foreseen” this and commented on rates that
were never proposed. EPA cannot establish a regulatory program it never proposed,
never noticed for comment, and never described in the barest of terms until the final
Rule. See Int'l Union, United Mine Workers of Am. v. Mine Safety & Health Admin., 407
F.3d 1250, 1261 (D.C. Cir. 2005) (vacating rule because agency “did not afford ...
public notice of its intent to adopt, much less an opportunity to comment on” final
approach). Once EPA decided to abandon its proposed approach and establish two
nationally-uniform rates that applied only to individual sources rather than state-wide
goals that applied to a range of “affected entities,” it was required to provide notice
and an opportunity to comment, just as it did when it changed direction on its related
new source performance standards. See 79 Fed. Reg. 1,352 (Jan. 8, 2014).*

The CAA’s procedural-error test does not excuse EPA’s complete failure to

undertake a statutorily-required proceeding. “[Wlhere the procedural error would have

been reversible error under the Administrative Procedure Act (“APA”), § 307(d)(8)

" EPA’s attempt to justify the sufficiency of its notice regarding the Rule’s
applicability language also misses the mark. EPA Br. 113-14. While EPA may have
proposed language in the new source rule dropping the phrase “constructed for the
purpose of” from the applicability language, EPA never proposed abandoning the
“sales criterion” requirement that a regulated facility supply a minimum amount of
electricity to the grid. 79 Fed. Reg. at 1,459-61, JA___ - . Rather, EPA consistently
included the sales criterion in applicability discussions. See id.; 79 Fed. Reg. at 34,854,
JA___. Portland Cement Ass’'n v. EPA, 665 F.3d 177 (D.C. Cir. 2011), is inapposite.
There, unlike here, the associated rulemaking “expressly invited comment” on the
topic at issue, and petitioners commented. Id. at 192.
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does not restrict [the Court’s] power, indeed [its] duty, to reverse EPA’s action on
procedural grounds. Under that test, EPA’s failure to give notice on a major portion
of a rule is reversible error.”” Swall Refiner Lead Phase-Down Task Force v. EPA, 705 F.2d
5006, 543-44 (D.C. Cir. 1983). The CAA’s “additional requirement in § 307(d)(9)(D)(@)
... that the procedural error is grounds for reversal only if ‘arbitrary or capricious’...
cannot excuse failure to give adequate notice of a final rule.” Id. at 544 n.102. EPA’s
action requires vacatur under traditional APA analysis and the CAA.

EPA’s reliance on the exhaustion requirements of section 307(d)(7)(B) to bar
judicial review is similarly misplaced. In Mexichen Specialty Resins, Inc. v. EPA, this
Court expressly recognized certain well-established exceptions to those requirements.
787 F.3d 544, 553 (D.C. Cir. 2015) (citing Randolph-Sheppard V'endors of America v.
Weinberger, 795 F.2d 90, 104 (D.C. Cir. 1986)). Chief among them is that statutory
exhaustion requirements do not bar judicial review where “the reasons supporting the
[exhaustion] doctrine are found inapplicable.” Randolph-Sheppard, 795 F.2d at 104-05
(internal quotation marks omitted). Whether EPA acted unlawfully in promulgating a
rule that was never proposed is a legal question this Court can resolve without Agency
explanation or record. There is nothing to exhaust.

Moreover, “[t]esort to the administrative process is futile if the agency will
almost certainly deny any relief” due to its “preconceived position on ... the matter.”

Id. at 107 (emphases omitted). Here, any reconsideration proceeding addressing this
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issue would be a wasteful charade. There is no reason to believe EPA would change
its mind on procedural arguments it now so vigorously rejects.

(13

Exhaustion is also excused where the statute’s “administrative remedies are
inadequate.” Id. Notice and opportunity to comment have value only before a rule’s
promulgation. Thus, “petitions for reconsideration [are] not an adequate substitute for
an opportunity for notice and comment prior to promulgation of a rule.” Kennecott
Corp. v. EPA, 684 F.2d 1007, 1019 (D.C. Cir. 1982).

Indeed, if section 307(d)(7)(B) barred litigating this procedural issue now,
Petitioners would have to file reconsideration petitions objecting to a never-proposed
Rule. They would then have to wait many months (or even years) for EPA to act on
the petition and initiate the rulemaking EPA should have conducted in the first place.
Throughout this ordeal, the regulated parties would be required to comply with an
unlawfully promulgated Rule, potentially for many years. The unfairness and absurdity
of this underscore that section 307(d)(7)(B) should not be interpreted to bar prompt

judicial review of such extreme circumventions of the rulemaking process.

II. EPA Has Not Shown Its BSER is Adequately Demonstrated or Its
Emission Guidelines Are Achievable.

Even assuming EPA had legal authority to issue a rule of this type, see generally
Core Brief and Core Reply, EPA departs so far from the statute and past practice in
defining BSER that, in applying this Court’s precedent governing whether EPA’s

“system” 1s “demonstrated” and its national performance rates are “achievable,” EPA
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tfocuses, not on application of emission control 7o individunal sources as the statute
commands, but on the ability of the electric grid to meet demand by shifting from
fossil generation to alternative generation. Thus, even EPA recognizes that, to satisfy
the statutory “demonstration” and “achievability” tests, EPA’s national performance
rates must “achieve substantial CO, reductions cost-effectively without adperse energy
impacts” in each State. EPA Br. 13; see Record Br. 19-21.

EPA fixates on a mantra—its Rule is “flexible.” By this, EPA means States may
choose between plans implementing EPA’s national performance rates on a unit-by-
unit basis, or plans implementing the Rule’s state-wide “rate-” or “mass-based” goals,
which were calculated from the national performance rates. EPA Br. 15-18; see also 80
Fed. Reg. at 64,667, 64,887, JA___, ___ . Because the national rates are the “emission
limitation” EPA deems “achievable” using its generation-shifting BSER, their validity
will also determine the validity of the statewide goals derived from those rates. EPA’s
task in promulgating this Rule was therefore to demonstrate the national performance
rates are achievable in each regulated State, without impairing reliability. Because this

showing is lacking, the Rule must be vacated.’

> In reviewing EPA’s BSER, EPA is entitled to deference with respect to
“scientific data within its technical expertise.” Miss. Comm'n on Envtl. Qnality v. EPA,
790 F.3d 138, 150 (D.C. Cir. 2015). Because EPA’s fleet-wide findings regarding “grid
reliability” are not “a subject of the Clean Air Act and ... not the province of EPA,”
Del. Dep’t of Nat. Res. & Envtl. Control v. EPA, 785 F.3d 1, 18 (D.C. Cir. 2015), no
deference is owed to EPA’s BSER findings.
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A. EPA Ignores Its Burden.

EPA’s generation-shifting BSER cannot be implemented except with tradable
credits. See 40 C.F.R. § 60.5880 (defining credits as “tradable compliance
instrument[s]”). EPA claims “trading” is not necessary to achieve the Rule’s uniform
national performance rates, EPA Br. 143, but the Rule belies that. Under 40 C.F.R.

§ 60.5790(c)(1), a source can achieve these rates only by “generation-shifting,” and
compliance through generation-shifting can be established on/y throngh an equation that
calculates a “theoretical emission rate” for megawatt-hours generated by an existing
fossil unit, where credit is given to that unit for each megawatt-hour generated by
another, EPA-preferred generator. Id. § 60.5790(c)(2). Consequently, any shortfall in
credits in a State necessarily reduces the amount of fossil generation that can lawfully
be produced there. Record Br. 9-11, 36. Without these credits, the fossil units must
shut down, and shortfalls in electric supply are likely. I7. at 36.

To justify the national performance rates, EPA’s fleet-wide demonstration
projects unimpeded generation-shifting, nationwide. Generation-shifting on this scale
cannot occur without a robust credit trading program in which all States participate.
The Rule, however, does not establish any interstate trading program, much less a

national one.
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While voluntary participation in regional or national trading programs by a
State is possible, it is an “option” that may not materialize.® As a result, EPA was
required to show its national performance rates are achievable, and its BSER
demonstrated, assuming only the credit transfer authority each State possesses:
intrastate management authority over the credits that can be produced within that
State.” Therefore, only a state-by-state evaluation could support the findings required
to sustain the national rates.

As Petitioners have shown, Record Br. 53-55, EPA’s national fleet-wide

assessment did not evaluate whether generation-shifting could ensure cost-effective

® It is also uncertain whether a sufficiently robust interstate trading program—a
non-BSER measure EPA cannot rely upon to establish achievability—will emerge to
enable source owners to achieve compliance. Record Br. 51-52. Experience with other
trading markets developed under very different circumstances does not establish that
adequate trading markets will develop here, particularly given the Rule’s affirmative
restrictions inhibiting trading. Id. EPA’s arguments that Petitioners have not shown
such restrictions will prevent the development of sufficiently robust trading markets,
EPA Br. 146, misses the point. It is EP.4’s statutory burden to show its Rule is
feasible, not Petitioners’ burden to show otherwise.

" EPA claims a source owner may comply with the national performance rates
through investments in increased generation from the owner’s existing gas or new
renewable facilities, investments in new renewables, or agreements to purchase power
from such facilities. EPA Br. 143. Not really. Those “investments” have to create
credits that the “investor” can use to calculate compliance with the performance rates.
40 C.F.R. § 60.5790(c)(1). Because credits generated by facilities within a State are
“instruments” issued by that State, under conditions which may be imposed by that
State, the degree to which EPA’s “investment” option creates a flow of credits
generated in one State that can be used in another is unknown, and has not been
evaluated by EPA. At most, it would represent a very small fraction of the massive
interstate trading market implicit in EPA’s fleet-wide assessment.

10
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emission reduction and a reliable electricity supply in every State. EPA argues only
that the nation’s fleet as a whole can be rearranged—not that individual sources in that
fleet can comply. See generally EPA Br. 117-42. In fact, EPA disclaims any obligation
to demonstrate that “every individual source can comply with the uniform rates.” 1d.
at 141. Consequently, as discussed below, EPA’s fleet-wide assessment cannot satisty
EPA’s section 111(d) burden of showing its national performance rates are achievable
through application of the BSER in each State. See Nat'/ Lime Ass’n v. EPA, 627 F.2d
416, 431 n.46 (D.C. Cir. 1980).

B. EPA’s Fleet-Wide Assessment Is Inadequate To Show State-by-
State Achievability Of the Rates.

By offering only high-level descriptions of what the entire industry might
accomplish on a regional or national basis, EPA has not shown azy individual source
can comply solely through application of BSER—much less that sources in different
States nationwide, affected by different variables and adverse circumstances, can do
so, as required by National Lime, id. at 431 n.46, 433. In fact, even if EPA had
undertaken such an evaluation, it would not support EPA’s conclusion that the
performance rates are achievable through EPA’s BSER. For instance, in States like
Kentucky, Montana, North Dakota, Virginia and Wyoming, there is little or no
existing natural gas generation to achieve Building Block 2. In others, including
Kentucky, renewable energy potential is wholly inadequate to implement Building

Block 3. See EPA, GHG Abatement Measures Technical Support Document(““ISD”)

11



USCA Case #15-1363  Document #1608992 Filed: 04/15/2016  Page 43 of 190

at 4-40-4-41, EPA-HQ-OAR-2013-0602-0437 (“GHG Abatement TSD”), JA___ -
__; Basin Electric Power Cooperative (“Basin”) Comments 25-27, EPA-HQ-OAR-
2013-0602-23574,JA___ - .°

Moreover, commenters recounted many difficulties with EPA’s plan—
highlighting unique generation and transmission constraints rendering compliance by
various sources and States exceedingly difficult, extraordinarily expensive, or even
impossible. See generally EPA Response to Comments Ch. 3 § 3.2 32-59, EPA-HQ-
OAR-2013-0602-36876, JA___-____. EPA never addresses how these problems can be
solved; instead, it once again recites its “flexibility”” mantra and passes the buck to the
States: “We are providing states with substantial flexibility as to how they structure
[their] plans to achieve the 111(d) requirements,” and “[t|he Building Blocks are not
prescriptive, and states may consider local circumstances as they develop their plans,
including system reliability, fuel diversity, other regulatory requirements,
infrastructure, and the ‘useful life’ of generation assets.” E.g, 7d. at 34,37, JA___,

Vague promises of “flexibility” do not show that these problems have even
been evaluated by EPA, much less that they are surmountable. Rather, EPA must
show sources can comply, using its BSER, across the wide range of situations sources

may encounter in each State. Nat”/ Lime, 627 F.2d at 431 n.46. EPA cannot do so.

® EPA proposed its now-abandoned 1,844 Ibs/MWh emission goal for Kentucky
coal-fired sources based on these limitations. 79 Fed. Reg. at 34,957, JA___.

12
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Kentucky’s quandary again illustrates the chasm between EPA’s modeled
projections and on-the-ground-reality. Kentucky’s generation fleet contains nearly all
coal-fired units, plus a single gas unit. LG&E and KU Energy LLLC Comments 4,
EPA-HQ-OAR-2013-0602-31932, JA___. Because the Rule already imputed an
unachievably high capacity factor to the single gas unit, Building Block 2 is effectively
unavailable in Kentucky. Kentucky’s mere 4% in-state renewable energy potential also
severely limits Building Block 3. Id.; GHG Abatement TSD at 4-40, JA___. Yet EPA
makes no showing that Kentucky sources can apply EPA’s BSER to achieve the
national performance rates, or that Kentucky can craft a workable state plan. All EPA
says is that Kentucky has a lot of “flexibility.” EPA cannot avoid its statutory burden
by hiding behind such loose words.

C. EPA Has Not Shown Its Building Blocks Are Adequately
Demonstrated or Achievable.

The building blocks that form the basis of EPA’s fleet-wide assessment are
themselves based on speculation and assumption. Rather than rubber-stamp these

assertions with “extreme deference,” this Court must give each a “hard look.” Swall

Refiner, 705 F.2d at 520.

13
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1. Building Block 1 is neither adequately demonstrated nor
achievable.

EPA misconstrues Petitioners’ argument as asserting that EPA “erred in
making projections based on statistical modeling instead of the application of specific
measures.” EPA Br. 119. EPA’s Building Block 1 methodology is #of based on
statistical modeling. EPA calculated the targets by simply adjusting historical heat rate
data to conform to EPA’s unfounded assumptions about future unit performance.

Even if EPA’s assumptions constituted a “model,” “model assumptions must
have a rational relationship to the real world.” West Virginia v. EPA, 362 F.3d 861,
866-67 (D.C. Cir. 2004). EPA admittedly did not base its targets on any specific
measures available to units, EPA Br. 119-20, and thus did not articulate any “rational
relationship” between its estimated improvements and actual measures it believes
could achieve them. In particular, EPA did not assess what measures units are already
implementing, notwithstanding that the “best operating practices” EPA identifies as
capable of improving heat rates are already “standard operating procedure” in the
industry and cannot support further improvements. 80 Fed. Reg. at 64,792, JA___

EPA also failed to account for uncontrollable factors affecting units’ heat rates,

particularly changes in capacity factor and temperature. These are not simply variables

” EPA concedes benefits from these measures degrade over time. EPA Br. 121.
EPA’s response—that units must periodically remediate that degradation—means
units must overshoot the target and undertake additional heat rate improvements when
their performance approaches the target.

14
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that “might conceivably have pulled the analysis’s sting.” EPA Br. 121. They are
primary drivers of heat rate. EPA, Greenhouse Gas Mitigation Measures Technical
Support Document at 3-5, EPA-HQ-OAR-2013-0602-36859 (“GHG Mitigation
TSD”), JA____ - (capacity factor accounts for up to 50% of variation). At most,
EPA partially accounted for these factors’ effects on past heat rates. It did not control
tor the Rule’s forced future changes in capacity factor, which will skew units toward
more inefficient operation. The Rule, by its own terms, will significantly affect
important operating conditions that in turn affect units’ heat rates. Record Br. 24-25.
EPA takes no account of this.

2. Building Block 2 is neither adequately demonstrated nor
achievable.

Building Block 2 assumes the entire gas fleet can generate at a 75% capacity
factor, representing a 66% increase in utilization over 2012 levels. Record Br. 27-28.
EPA’s response, EPA Br. 123-29, ignores the most salient fact: the existing fleet has
never come close to achieving a 75% capacity factor. See GHG Mitigation TSD at 3-5,
JA___ (historic annual capacity factors are 40-50%). Nor has EPA shown the entire
fleet can achieve this utilization over a sustained petriod while providing reliable generation.
EPA concedes projections about improved future performance require “‘substantial
evidence that such improvements are feasible.”” EPA Br. 124 (citations omitted).

Supporting evidence is conspicuously lacking here.

15
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EPA notes that 88% of gas units operated at the target level for at least a single
day in 2012."° EPA Br. 125. But EPA provides no explanation for how one day of
high utilization demonstrates the entire fleet can replicate that high target day-after-
day, year-after-year, when many units are incapable of operating at significantly higher
capacities on a long-term basis. Se, e.g., Basin Comments 49-51, JA___ - ; Utility
Air Resources Group (“UARG”) Comments 230-31 & Att. C 19-23, 36, EPA-HQ-

OAR-2013-0602-22768, JA - - ; Record Br. 28.

> o

EPA also dismisses Petitioners’ arguments that permit limits often constrain
generation, claiming “the record shows very few air permits” with operational limits.
EPA Br. 126. For this, EPA relies on oze comment examining a narrow set of permits,
ignoring numerous record examples of permits wizh operational limits. Compare Clean
Air Task Force Comments 70-75, EPA-HQ-OAR-2013-0602-22612, JA___ -
(reviewing permits in parts of six States), wizh UARG Comments 230 & Att.C 23-24,

JA__, - (citing specific permit constraints); National Rural Electric

Cooperative Association (“NRECA”) Comments 92, EPA-HQ-OAR-2013-0602-
33118, JA ; Basin Comments 51, JA___.
EPA similarly dismisses transmission constraints where existing gas units with

excess capacity operate far from the demand. In claiming “the fundamental nature of

" Petitioners did not claim EPA should have disregarded 2012 data. EPA Br.
124. They merely noted that, even in a year with historically low gas prices, only 15%

of the fleet reached EPA’s target utilization. Record Br. 28.

16
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the interconnection” can resolve these concerns, EPA Br. 129, EPA reveals its
ignorance. Generators face transmission constraints and other practical barriers that
prevent generators in one area from meeting demand in another, even across the same
interconnection. See UARG Comments 239-40, JA___ - ; Basin Comments 51-52,
JAL_ - .

As to under-construction units, EPA cites no evidence that generation beyond
the Lee Plant’s assumed capacity factor of 55% specifically, or any under-construction
unit generally, replaced generation from “retired, higher-emitting coal units.” EPA Br.
131-32. The record contradicts EPA’s “replacement effect” argument: although EPA
now claims the 55% capacity factor for under-construction sources was intended to
capture only their incremental addition to total power generation, at proposal EPA
plainly stated the 55% capacity factor was chosen because it “was the average capacity
tactor for these units,” #nciuding any hypothetical “replacement effect.” EPA, Proposed
Goal Computation TSD at 12, EPA-HQ-OAR-2013-0602-0460, JA____. EPA’s new
argument is an impermissible post-hoc litigation position. See Nat. Res. Def. Council v.
EPA, 755 F.3d 1010, 1020-21 (D.C. Cir. 2014).

EPA’s defense regarding its inclusion of duct burner capacity in Building Block
2 also lacks merit. Duct burner capacity boosts power output zemporarily and cannot be
used continually at most units without causing accelerated wear. Record Br. 32-33.

EPA avers this is wrong because sozze of the units that operated at 75% capacity in

2012 have duct burners. EPA Br. 132. But these units may have used their duct

17
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burners to gain premium energy prices during high demand periods, fully
understanding the resulting accelerated equipment wear. EPA’s “evidence” does not
show what EPA purports—that it is economically feasible for all units to continually
operate duct burners.

EPA also fails to account for the inevitable deterioration of existing units.
Because Building Block 2 applies only to units existing in 2012, which will eventually
deteriorate and retire, the pool of gas units available for generation-shifting will never
replenish. Even if 80% of the fleet is “relatively young,” EPA Br. 128 n.103, EPA fails
to account for the other 20%. Nor does EPA consider that by 2030 about 20% of the
existing fleet will be beyond EPA’s assumed 30-year useful life, and another 72% will
be 21-30 years old. See GHG Mitigation TSD at 3-7, Table 3-1, JA___. Within another
ten years, almost all of the fleet will be beyond EPA’s assumed useful life, and
generation-shifting under Building Block 2 will be impossible.

3. Building Block 3 is neither adequately demonstrated nor
achievable.

EPA claims its assumptions about projected growth in renewable energy are
“conservative.” EPA Br. 134-36. Not so. Non-hydroelectric renewable energy
generation in 2012 totaled about 188,400,000 MWh. U.S. Energy Information
Administration Annual Energy Outlook 2015 at A-31, EPA-HQ-OAR-2013-0602-
36563, JA___. EPA projects new non-hydroelectric renewable generation in 2030 will

be 706,030,112 MWh, EPA Br. 134, nearly five times greater than it was in 2012, with

18
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such energy nearly tripling between 2022 and 2030. GHG Mitigation TSD at 4-9, Table
4-9, JA___. EPA’s projections assume that from 2024-2030 each individual renewable
technology will “grow at [its| zaxzmum [annual] historical pace.” EPA Br. 134. In
other words, EPA has identified a different single high year of growth for each
technology and concluded that future growth for each technology will occur
simultaneously, at this maximum rate, for seven consecutive years. EPA assumes this
even though the different renewable resources compete with each other for
investments and demand for capacity, transmission infrastructure, and energy. EPA
has no explanation or technical basis for this assumption. Indeed, the average growth
rate for each of the renewable technologies was less than half its waximum growth rate,

GHG Mitigation TSD at 4-2, Table 4-1, JA___, thoroughly undermining EPA’s

assumption.

The studies EPA cites also fail to support its assumption. EPA Br. 136. These
studies reflect that incorporating significant amounts of new renewable energy raises
extraordinarily complex technical issues requiring further in-depth study. As the
National Renewable Energy Laboratories notes:

The scenarios developed ... do not in any way constitute a
plan; instead, they should be seen as an initial perspective
on a top-down, high-level view of four different 2024
futures. The transition over time from the current state of
the bulk power system to any one of the scenarios would
require additional technical and economic evalnation, including
detailed modeling of power flows and a study of the effects on the
underlying transmission systems. A more thorough evaluation of
the sensitivity of the ... results to the range of assumptions

19
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made would also be required to guide the development of
any specific bottom-up plans.

National Renewable Energy Laboratories, Eastern Wind Integration and
Transmission Study at 28, available at www.nrel.gov/docs/fyl1osti/47078.pdf, JA____
(cited by EPA in GHG Mitigation TSD at 4-20 n.36, JA__) (emphasis added).

EPA conducted no assessment to determine what can actually be achieved.
EPA punts and says it expects States, sources, and others to conduct these
assessments during the state planning process. Se¢e EPA Br. 151. That those future
analyses may show that renewables will not be available, however, underscores that
EPA should have shown i this rulemaking that its Building Block 3 targets are
adequately demonstrated and achievable.

4. EPA’s modeling cannot support the achievability of
Building Blocks 2 and 3.

EPA’s reliance on its Integrated Planning Model is misplaced. EPA modeled
Building Blocks 2 and 3 in isolation. It never modeled them together to show they can
be achieved in tandem under a Rule requiring that every megawatt-hour of existing
gas generation be offset by a renewable credit and every megawatt-hour of coal-fired
generation be offset by both gas and renewable credits. Se¢e EPA, IPM Run Files for
Supporting Scenarios for GHG Mitigation Measures TSD, https://www.epa.gov/
airmarkets/ipm-run-files-supporting-scenarios, JA__ (showing separate Building
Block 2 and 3 model runs); EPA CO, Emission Performance Rate and Goal

Computation TSD at 13-15, EPA-HQ-OAR-2013-0602-36850, JA___ -

20
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Consequently, EPA has not shown sufficient generation can be shifted to support
Building Blocks 2 and 3 given transmission, dispatch, and reliability constraints."’
Accordingly, EPA’s modeling does not demonstrate the achievability of Building
Blocks 2 and 3. See Appalachian Power Co. v. EPA, 249 F.3d 1032, 1053-54 (D.C. Cir.
2001) (“IM]odel assumptions must have a ‘rational relationship’ to the real world,”
and EPA must explain why its assumptions and methodology are reasonable).

D. EPA Failed To Meaningfully Assess Infrastructure and Reliability
Concerns.

1. The record does not support EPA’s findings on lack of
infrastructure needs.

EPA has not shown the infrastructure needed to support Building Blocks 2 and
3 exists or can be developed in time to achieve EPA’s limits. EPA relies primarily on
its own conclusory statements, EPA Br. 148-50, while largely ignoring warnings from

grid regulators, Record Br. 38-39.

"The modeling for EPA’s Regulatory Impact Analysis (“RIA”), which did
address both Building Blocks, did not cure this. The modeling outputs for existing gas
unit capacity factors and renewable generation were far less than EPA’s BSER
assumed were achievable—for gas, 54% in the mass-based scenario, and 61% in the
rate-based scenario, far short of the assumed 75%. RIA 3-25, EPA-HQ-OAR-2013-
0602-37105, JA___. So too for non-hydroelectric renewable generation, which were
far short of the BSER’s assumed 864,000 gigawatt-hours. Compare EPA, Analysis of
the Clean Power Plan, BB3-Cost-Effectiveness SSR at Summary Tab (available at
www.epa.gov/airmarkets/ipm-run-files-supporting-scenarios) (BB3: Cost-
Effectiveness (Zip)), JA___, with EPA, Analysis of the Clean Power Plan, Rate-Based
SSR at Summary Tab (available at www.epa.gov/airmarkets/analysis-clean-power-plan)
(Rate-Based analyses of the Rule)), JA__ and EPA, Analysis of the Clean Power Plan,
Mass-Based SSR at Summary Tab (available at www.epa.gov/airmarkets/analysis-
clean-power-plan) (Mass-Based analyses of the Rule), JA___ .
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EPA cites a Department of Energy report to argue the “limited amount” of
transmission construction the Rule requires is within historical ranges. EPA Br. 149.
EPA posits that the average 870 miles/year of total new transmission for all purposes
added from 1991-2011 is similar to the 890 miles/year supposedly needed to
accommodate new wind capacity only under Building Block 3, based on an assumed
addition of 115 gigawatts of wind capacity each year from 2021-2030. I4. But EPA
ignores any transmission necessary to accommodate solar and other non-wind
renewables included in Building Block 3. EPA’s own model assumes total new
renewable capacity additions from 2020-2030 will be 202 gigawatts—far more than
the 115 gigawatts projected for wind alone. EPA, Analysis of the Clean Power Plan,
BB3-Cost-Effectiveness SSR at Summary Tab (available at www.epa.gov/
airmarkets/ipm-run-files-supporting-scenarios) (BB3: Cost-Effectiveness (Zip)),
JA__

Moreover, nothing supports EPA’s prediction that sufficient transmission can
be in place to support the interim standards beginning in 2022. Critically, EPA did not
respond to concerns expressed by the North American Electric Reliability
Corporation (“NERC”) and regional transmission organizations that EPA has not
allowed sufficient time to build the necessary transmission (and generation) without
affecting grid reliability. See Record Br. 39-40. NERC indicates that because new

transmission takes up to fifteen years to engineer, site, permit, and construct, adequate

infrastructure likely will not be in service to meet the Rule’s interim deadlines. NERC,
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Potential Reliability Impacts of EPA’s Proposed Clean Power Plan viii, 32, EPA-HQ-
OAR-2013-0602-37007, JA__.

Extending that interim compliance date two years, EPA Br. 152, does not
eliminate NERC’s concern. A new transmission project is a massive undertaking,
involving acquisition of miles of rights-of-way, resolution of environmentally-sensitive
impacts, complex permitting, financing, design, and construction activities, and
possible litigation that can take ten to fifteen years to resolve. See, e.g., UARG
Comments 233-36, JA____ - ; NRECA Comments 105-07, JA___-__; Basin
Comments 25-28, JA____ - . EPA ignores these realities.

2. EPA has not shown its Rule will preserve grid reliability.

EPA has not shown its Rule will ensure grid reliability, although EPA
acknowledges that reliable transmission of electricity is required. EPA Br. 13, 122,
139. EPA claims “published reports and analyses” show the Rule’s national
performance rates will not threaten reliability. Id. at 150-51. But the only reports EPA
cites do not support that assertion. They offer no specific plan or strategy to ensure
reliability but assume States and industry will figure it out while applying the Rule’s so-
called “flexibility.” Id. Again, EPA fails to respond to concerns expressed by
authoritative sources like NERC that the Rule’s transformative changes present
significant reliability concerns that could profoundly affect the nation’s security and its

citizens’ well-being. Record Br. 42-43.
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Reliability Safety Valve. EPA’s “reliability safety valve,” EPA Br. 152, offers
no meaningful protection. It provides a one-time 90-day relief period, in emergencies,
tfor individual units. 80 Fed. Reg. at 64,878, JA____. EPA claims it can extend this
period if “there is still a serious, ongoing reliability issue,” EPA Br. 152 (citation
omitted), but under the Rule any excess emissions beyond those authorized in the
state plan count against the State’s overall performance rate. 80 Fed. Reg. at 64,879,
JA___. The “safety valve” is illusory.

Challenges in the Electric Reliability Council of Texas (“ERCOT”).
EPA’s faulty reliability analysis presents particular problems within ERCOT. While
EPA claims to have “determined achievable emission limitations based on measures
that could reliably be implemented within this region,” EPA Br. 153-54, it fails to take
into account that ERCOT is fundamentally based on a free-market electricity
generation system. EPA’s conclusion that system reliability will be unimpaired was
based on assumptions about reliability built into EPA’s modeling. EPA, Resource
Adequacy and Reliability Analysis TSD at 3, EPA-HQ-OAR-2013-0602-36847,
JA___; see Public Utility Commission of Texas (“PUCT”) Comments 30, EPA-HQ-
OAR-2013-0602-23305, JA___. But the model is not appropriate for assessing
reliability because it assumes lost generating capacity below an area’s reserve margin
will simply be added to fill the loss—an unreasonable assumption in ERCOT, where

the State cannot force the construction of new capacity. See Tex. Util. Code Ann.
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§ 39.001; PUCT Comments 1,4, JA___, _ (within ERCOT only transmission and
distribution are subject to traditional regulation).

EPA also incorrectly dismisses ERCOT’s inability to import power from
outside the region. EPA Br. 129. In addition to the significant strains on reliability
caused by coal-fired plan retirements in this small “power island,” this feature of
ERCOT has other implications, including possible asymmetries between future
emissions trading markets under the Rule and electricity markets. If emissions credits
can be traded across state lines where electricity cannot flow, it could have reliability
implications for the ERCOT region, where associated integration issues (ze., system
costs and reliability impacts due to increased variable generation and the need for
additional transmission) would need to be addressed. See PUCT Comments 74,
JA__

Challenges for Cooperatives. EPA further fails to address the cost and

reliability concerns facing many rural electric cooperatives. The communities

dependent on cooperatives are among the most vulnerable in America. NRECA

Comments 2-3, 129-30, JA___ -, -___. EPA brushes off disproportionate
impacts on these communities, casually asserting the Rule provides “different ranges
of opportunities” for compliance. EPA Br. 155. What opportunities? Cooperatives are
severely constrained—Dby geography, resource availability, financial wherewithal, and

the mandates of the Rural Electrification Act. Record Br. 46-47.
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EPA again retreats behind “flexibility,” claiming States can “implement a broad
range of approaches.” EPA Br. 155. Chief among these are credit trading programs
EPA claims will allow cooperatives to purchase credits or allowances and recoup the
cost through rate increases. Id. at 104, n.87. But many cooperative member-customers
cannot bear the rate increases that will result from redispatch away from low-cost coal
units. Generation & Transmission Cooperative Fossil Group Comments 22, EPA-

HQ-OAR-2013-0602-23164, JA___; NRECA Comments 2-3, 129-30, JA___ -

—d

- ; Western Farmers Comments 14, EPA-HQ-OAR-2013-0602-23644, JA___.
The Rule thus uniquely harms cooperatives by effectively overriding the States’
statutory discretion to consider “other factors,” like cooperatives’ statutory mandate
to provide reliable and affordable electricity to rural America, in setting section 111(d)
standards.

Modeling Limitations. Finally, EPA argues its modeling addresses reliability
concerns. EPA Br. 153. In fact, the model’s limitations preclude its use to predict the
achievability of generation-shifting while maintaining reliable. For instance, the model:
(1) dispatches only on a seasonal basis, (2) does not assess intraregional transmission
and distribution infrastructure, and (3) does not model actual facilities, but aggregates
facilities to create model plants. Kansas Corp. Comm’n Comments 19-21, EPA-HQ-
OAR-2013-0602, JA___-_; EPA Documentation for EPA Base Case v.5.13, Using
the Integrated Planning Model at 2-5-2-6, EPA-HQ-OAR-2013-0602-0212, JA___-

____ (model aggregates 16,330 existing plants into 4,971 model plants). A more
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complex dispatch model is needed to assess whether changes to the electric grid can
be undertaken while maintaining reliable power for all customers at all times. Kansas
Corp. Comm’n Comments 19-21, JA___ - . EPA chose not to use those more
accepted modeling tools and, therefore, failed to assess a critical element of its
generation-shifting scheme.

Indeed, EPA concedes it addressed reliability only “at a general level,”
suggesting local reliability concerns could be assessed at the planning and
implementation stage when more information is available. EPA Br. 153. But if EPA
intends to undertake an ambitious program of nationwide generation-shifting, it
should at the very least be required to show the resulting mix of generating resources

will provide reliable power nationwide.

III. EPA Failed To Consider Important Aspects of Its Rulemaking.
A. EPA Penalizes Many Low-Emission Generation Resources.

EPA’s supposed distinction between pre- and post-2013 renewable generating
facilities is arbitrary and capricious, and its treatment of States with significant pre-
2013 renewable development showcases its failure to demonstrate achievability across
a wide range of circumstances.

EPA’s stated rationale for this distinction—that it has already been accounted
for in the Rule’s emissions baseline, EPA Br. 165—is incorrect. Nothing in the Rule
indicates that any early-adopting States’ 2012 emission baseline was adjusted to

account for low- or zero-emission generation.
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EPA claims Petitioners failed to demonstrate that pre-2013 renewable energy
will cease operating as a result of the Rule’s prohibition on providing credits to these
units. Id. at 167. But it is EPA s burden to show a rational distinction between
identical sets of resources, and to demonstrate that the numerous States and sources
already heavily invested in renewable energy technology can implement the significant
additional generation-shifting required by its BSER."” Because EPA has failed to do
so, its actions are arbitrary and capricious.

Without explanation, EPA also arbitrarily discounted the value of waste-to-
energy electricity to account for anthropogenic carbon emissions. Record Br. 60-62.
EPA’s claim that its rationale should have been “self-evident,” EPA Br. 168, is belied
by juxtaposing: the Rule’s call for a broad, flexible approach to reduce greenhouse gas
emissions, 80 Fed. Reg. at 64,665, JA___; EPA’s recognition that one of the best ways
to achieve that objective is to reduce methane emissions, 80 Fed. Reg. 52,100, 52,105
(Aug. 27, 2015); and waste-to-energy’s undisputed role as a major net reducer of
greenhouse gases from landfill methane, #he nation’s largest sonrce of methane.”” EPA’s

disregard of those substantial benefits is fatal.

"2 EPA asserts the development of pre-2013 renewable energy will ease States’
compliance burdens, EPA Br. 165, but can offer no record support for this
conclusion because EPA never analyzed the ability of individual States and sources to
implement its BSER.

P EPA, Draft Inventory of U.S. Greenhouse Gas Emissions and Sinks: 1990-
2014, at 7-1 (p. 434) (Feb. 22, 2016), https://www3.epa.gov/climatechange/
(Continued...)
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B.  The Rule Unlawfully Prohibits the Use Of Affected Units’ Carbon
Dioxide in Enhanced Oil Recovery.

The Rule imposes unworkable obstacles to enhanced oil recovery by limiting
the injection of captured CO, to Subpart-RR compliant facilities. EPA sidesteps these
issues, EPA Br. 163, and its failure to address them was arbitrary and capricious. EPA
concedes it never proposed subjecting existing sources to Subpart RR. Because of
this, no commenter addressed the adverse impact of Subpart RR on the $6-billion
Kemper facility, built with the Department of Energy’s active support, and on its
associated CO, offtake contracts.

C. EPA Failed to Establish Necessary Subcategories.

EPA failed to establish subcategories for different types of coal units, in
violation of 40 C.F.R. § 60.22(b)(5) (EPA “will specify different emission guidelines or
compliance times or both for different sizes, types, and classes of designated facilities
when ... appropriate”). Here, establishing subcategories was not only appropriate, but
necessary, as Petitioners demonstrated that coal units have varying characteristics
warranting subcategorization. See, e.g., North American Coal Corp. (“NACoal”)
Comments 20-22, EPA-HQ-OAR-2013-0602-22519, JA____-__; Luminant
Generation Company (“Luminant”) Comments 83-84, EPA-HQ-OAR-2013-0602-

33559, JA___ -

Downloads/ghgemissions/US-GHG-Inventory-2016-Main-Text.pdf, JA___; see also
EPA, Inventory of U.S. Greenhouse Gas Emissions and Sinks: 1990-2013 at ES-14,
2-21, EPA-HQ-OAR-2013-0602-36479, JA___, ___ (third largest in 2013).
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EPA argues subcategorization is entirely discretionary, EPA Br. 159,
notwithstanding the regulation’s use of the mandatory “will.” But the case EPA cites
addresses a differently-worded statute and is inapposite. Id. at 159-60 (citing Consumer
Fed'n of Am. v. HHS, 83 F.3d 1497, 1504 (D.C. Cir. 1996)). Under EPA’s section 111
regulations, it is arbitrary and capricious for EPA not to subcategorize where
circumstances demonstrate subcategorization is appropriate. EPA’s reliance on White
Stallion Energy Ctr., LLC v. EPA, 748 F.3d 1222, 1249 (D.C. Cir. 2014), is unavailing
because the statutory provision at issue there stated that EPA may establish
subcategories, while the regulation here states that EPA i/ establish such
subcategories where appropriate. Compare 42 U.S.C. § 7412(d)(1), with 40 C.F.R.

§ 60.22(b)(5).

EPA wrongly asserts the record does not allow EPA to “discern” a basis for
subcategorization. 80 Fed. Reg. at 64,760, JA___. Unrefuted record evidence
demonstrates that various classes of coal units differ in significant ways that will
impair compliance with the Rule. See EPA Response to Comments Ch. 2 § 2.6 at 66-
76, EPA-HQ-OAR-2013-0602-36876, JA___-___. For example, commenters
identified affected units that could not reasonably achieve the Rule’s proposed
performance rate by implementing the BSER. See, e.g., NACoal Comments 20-22,
JA___ - ; Luminant Comments 83-84, JA___- . Moreover, EPA relied on these

very same factors in establishing electric generating unit subcategories under another
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rule. Record Br. 67. EPA’s failure to at least explain these different outcomes is
arbitrary and capricious.

D. EPA’s Cost Consideration Is Fundamentally Flawed.

EPA concedes section 111(a) requires consideration of costs but fails to
respond to Petitioners’ argument that the Rule’s domestic costs dwarf its domestic
benefits. EPA contends it need not weigh costs against benefits. EPA Br. 156-57. But
the Supreme Court made clear in Michigan v. EPA that “[i]t is not ... rational ... to
impose billions of dollars in economic costs in return for a few dollars in ... benefits.”
135 S. Ct. 2699, 2707 (2015).

EPA again relies on inapposite precedent. EPA Br. 156 (citing Portland Cement
Ass’n v. Train, 513 F.2d 5006, 508 (D.C. Cir. 1975)). In Portland Cement, the Court
instructed EPA to account for cost-benefit analyses “adduced in comments,” and
EPA conceded it could not adopt rules with a “gross disproportion” between costs
and benefits. 513 F.2d at 508. In any event, Michigan’s prohibition on rules with “costs
far in excess of benefits” resolves any doubt. 135 S. Ct. at 2711. EPA’s zpse dixit
reliance on benchmarks like the costs of regulating ozher pollutants or the costs of ozher
carbon-reduction strategies is unlawful, as well as unreasonable.

EPA unlawfully compared “apples to oranges,” Nat'/ Ass’n of Home Builders v.
EPA, 682 F.3d 1032, 1040 (D.C. Cir. 2012), assessing domestic costs against global
benefits measured by the global “social cost of carbon.” But EPA never disputes the

CAA’s purpose—to “protect and enhance the quality of #he Nation’s air resources [fof]
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... its population,” CAA § 101(b) (emphases added)—which prohibits reliance on
global benefits. EPA also failed to respond to record documents demonstrating the
fatal flaws with the global Social Cost of Carbon, which the National Academy of
Sciences recently also identified. Record Br. 70.

EPA measured only compliance costs, 80 Fed. Reg. at 64,750, JA___, but costs
must include “more than the expense of complying with regulations,” Michigan, 135
S. Ct. at 2707. EPA points to no consideration of costs associated with energy prices,
energy reliability, and employment, or the corresponding effects on human health and
mortality—all discussed in comments. Record Br. 71.

EPA fails to respond to arguments presented on pages 70 and 71 of the Record
Brief. EPA effectively admits it did not account for the Clean Energy Incentive
Program and carbon leakage. EPA argues the program merely “compensat|es]” for
carbon “reductions prior to the start of the Rule’s performance period,” EPA Br. 158,
but it actually generates credits for up to 300,000,000 tons of emissions the Rule wozu/d
otherwise prevent. This benefit reduction is admittedly “not reflected” in the RIA. RIA at
3-45,JA___. Finally, EPA did not account for industry relocating to less-regulated
countries in response to energy price increases, EPA Br. 159 (citing RIA at 4-5, 5-4
(Table 5-1)), but merely called it “noteworthy,” RIA at 5-6, JA___. EPA is prohibited

trom refusing to consider such “disadvantages.” Michigan, 135 S. Ct. at 2707.
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IV. EPA Cannot Explain Its Failure To Address Individual State
Circumstances.

The arbitrariness of EPA’s action is further demonstrated by the harm that will
befall many States due to EPA’s failure to address specific State circumstances. EPA
has no adequate answer for that failure.

Wisconsin. Wisconsin’s 2012 baseline included generation from a zero-carbon
emitting nuclear facility (the Kewaunee plant) that retired in 2013. EPA knew of the
retirement and that the plant represented approximately 7.3% of Wisconsin’s total
generation in 2012. See Wisconsin Dep’t of Natural Resources Comments, EPA-HQ-
OAR-2013-0602-23541 at 1,4, JA___, . EPA nonetheless disregarded Kewaunee’s
retirement in setting Wisconsin’s baseline, arguing it acted consistently when it
declined to make adjustments for 4/ retirements after the baseline year. EPA Br. 168.
But retirements of fossil units presumably aid compliance in a State because such
units are generally the older, higher-emitting ones. On the other hand, when a zero-
emission unit is retired, the State’s compliance task becomes much harder. EPA
allowed adjustments and allocations of credits for retirements of zero-emitting
hydroelectric sources for precisely this reason. 80 Fed. Reg. at 64,815, JA____. There is
no rational basis for treating the retirement of non-emitting nuclear units differently.

Utah. EPA impropetly set Utah’s 2030 mass-based emissions target

approximately 2,500,000 tons be/os what it should have been based on Utah’s historic
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emissions. The 2012 emissions data do not account for a five-month outage of the
Intermountain Power Plant. Record Br. 77-79.

EPA contends Utah was not entitled to an adjustment because the failure did
not meet EPA’s two-part test “for outlier events causing exceptional distortions in the
baseline year” and that Utah did “not challenge the reasonableness of EPA’s
adjustment criteria for unit outages, or the factual basis for EPA’s determination that
the criteria were not met.” EPA Br. 170.

Utah could not challenge EPA’s methodology because EPA only disclosed it in
the final Rule. Moreover, Utah’s arguments cannot fairly be read as anything other than
a challenge to the reasonableness of EPA’s adjustment methodology. Record Br. 77-
78. An adjustment formula that does not account for a five-month mechanical failure
at a State’s largest power plant—which produces almost one-third of the electricity
generated there—is arbitrary and capricious.

EPA also assumed Utah could reduce its coal-fired emissions by increasing
electrical generation at its four gas-fired plants. This directly conflicts with Utah’s
commitment in its existing state implementation plan to reduce production at these gas-
fired plants. EPA is requiring Utah to meet conflicting regulatory goals and
obligations, se¢e Utah Comments 15, JA___, where one regulatory objective can be
advanced only to the detriment of the other.

Arizona/Utah Tribes. EPA failed to account for the unique challenges facing

Utah and Arizona, given their heavy reliance on power generated on tribal lands
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subject to federal jurisdiction. Contrary to EPA’s assertions, EPA Br. 173, the Rule’s
failure to allow trading of emission credits and allowances between rate- and mass-
based States and sovereigns is ripe for review because it presents a purely legal
question—whether EPA’s final action is arbitrary, capricious, and imposes unlawful
hardship on States that have substantial amounts of their energy produced on tribal
lands. Energy Future Coal. v. EPA, 793 F.3d 141, 146 (D.C. Cir. 2015)."

Wyoming. EPA failed to account for unique species concerns in Wyoming,
such as the sage grouse corridor, which makes the development of new renewable
resources extremely challenging. Record Br. 75-76. EPA has not responded in any
way to this argument.

EPA also impropetly conflated this argument with the concern of Wyoming
and North Dakota that EPA failed to consult #ationally under the Endangered Species
Act (“ESA”)." Id. at 76-77. EPA’s response relies entirely on an inapposite decision.,
EPA Br. 171-73 (citing C#r. For Biological Diversity v. Dep 't of the Interior, 563 F.3d 466
(D.C. Cir. 2009) (“CBD”)). In CBD, this Court found a delay in consultation

appropriate because the Interior Department had committed to ESA consultation af a

' Petitioners are not challenging the proposed federal plan. They challenge the
arbitrary hardship created by #his Rule, which exists regardless of how EPA finalizes its
proposed federal plan. It is “unnecessary to wait for EPA’s legal conclusion to be
applied in order to determine its legality.” Energy Future Coal., 793 F.3d at 146 (internal
quotations omitted).

" This argument is advanced solely by Wyoming and North Dakota.
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later stage in the leasing process and because it was uncertain whether that leasing
program would affect any listed species. 563 F.3d at 482. Here, EPA made no such
commitment to consult at some later time, 80 Fed. Reg. at 64,925-27, JA___ - |
although it expressly acknowledged the Rule (which will force the development of
new wind and solar generation) is likely to affect listed species, zd. at 64,926, JA___.
EPA was required to consult under the ESA but failed to do so.

New Jersey. EPA failed to consider States like New Jersey that have
deregulated energy services and do not regulate electricity generation. Record Br. 80-
82. To comply with the Rule, the New Jersey Board of Public Utilities would need
new statutory authority to direct existing units’ actions, integrate the responsibilities of
environmental and public utility regulators, or develop a trading program. Id. at 81.

CONCLUSION

The petitions should be granted and the Rule vacated.

Dated: April 15, 2016 Respectfully submitted,
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