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RULE 26.1 DISCLOSURE STATEMENT

Pursuant to Rule 26.1 of the Federal Rules of Appellate Procedure and Local
Rule 26.1, the National Association of Manufacturers, the Chamber of Commerce of
the United States of America, and Business Roundtable respectfully submit this
Corporate Disclosure Statement and state as follows:

1. The National Association of Manufacturers (NAM) states that it is a
nonprofit trade association representing small and large manufacturers in every
industrial sector and in all 50 states. The NAM is the preeminent U.S. manufacturers’
association as well as the nation’s largest industrial trade association. The NAM has
no parent corporation, and no publicly held company has 10% or greater ownership
in the NAM.

2. The Chamber of Commerce of the United States of America (Chamber)
states that it is a non-profit, tax-exempt organization incorporated in the District of
Columbia. The Chamber is the world’s largest business federation, representing
300,000 direct members and indirectly representing an underlying membership of
more than three million businesses and organizations of all sizes, sectors, and regions.
The Chamber has no parent corporation, and no publicly held company has 10% or
greater ownership in the Chamber.

3. Business Roundtable (BRT) states that it is an association of chief executive
officers of leading U.S. companies with $7.4 trillion in annual revenues and more than

16 million employees. BRT member companies comprise more than a third of the

1ii
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total value of the U.S. stock market and invest $158 billion annually in research and
development—equal to 62 percent of U.S. private R&D spending. BRT companies
pay more than $200 billion in dividends to shareholders and generate more than $540
billion in sales for small and medium-sized businesses annually. BRT companies give
more than §9 billion a year in combined charitable contributions. BRT has no parent

corporation, and no publicly held company has 10% or greater ownership in BRT.

v
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INTRODUCTION

The Securities and Exchange Commission’s (SEC’s) “conflict minerals” rule
was motivated by good intentions—to reduce funding to armed groups and help end
the terrible conflict in the Democratic Republic of the Congo (DRC). But as the
dissenting Commissioners observed, good intentions are no substitute for rigorous
analysis, and the Commission’s analysis was woefully inadequate. The Commission
misinterpreted and misapplied the statute in four fundamental respects: refusing to
create a de minimis exception, requiring companies to undertake onerous due diligence
and file reports whenever their minerals “may have originated” in the DRC,
expanding the rule’s scope to non-manufacturers, and providing for an irrational
transition period.

In making these decisions, the Commission arbitrarily rejected alternatives that
would have greatly reduced the rule’s astronomical costs. Indeed, this is one of the
costliest rules in SEC history by the SEC’s own calculations, imposing burdens on
American businesses of $3 to $4 billion for initial compliance, plus $200 to $600
million annually thereafter. Yet the Commission admitted it had no idea whether the
rule would provide amy benefits to the people of the DRC, and a number of
commenters provided evidence that the rule would unintentionally make the
humanitarian situation worse by giving rise to a de facto embargo that would further

impoverish and destabilize the region.
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The SEC nonetheless contends, and the district court held, that the
Commission did not need to evaluate whether the challenged aspects of the rule will
further the statute’s purpose, simply because Congress directed the agency to create «
rule. At the same time, the SEC insists that the challenged aspects of the rule are
discretionary agency decisions warranting Chevron deference, and the district court
accepted that argument as well. But these positions are irreconcilable; the SEC
cannot have it both ways.

Furthermore, neither argument is defensible. First, Congress did not mandate
the challenged aspects of the rule, and the SEC’s conclusions to the contrary
misinterpret the statute. Second, the agency’s decisions were arbitrary and capricious,
and in violation of its heightened obligations under the Securities Exchange Act of
1934, because they greatly multiplied the rule’s unprecedented burdens without a
showing of any benefits to the Congolese people, and were otherwise irrational and
unsupported.

In addition, the rule and its authorizing statute violate the First Amendment by
compelling companies to indicate publicly on their websites that their products
contribute to human rights abuses in the DRC—a statement, for most companies, as

unfounded as it is politically charged.
JURISDICTIONAL STATEMENT

The district court had jurisdiction pursuant to 28 U.S.C. {1331. On July 23,

2013, it denied Appellants’ motion for summary judgment and granted Appellee’s and
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Intervenor-Appellees’ cross-motions, finally disposing of the case. Appellants filed a
notice of appeal on August 12, 2013. This Court has jurisdiction under 28 U.S.C.
§1291.

STATUTES AND REGULATIONS

Section 1502 of Pub. L. No. 111-203, 124 Stat. 1376, 2213-18 (2010), 15 U.S.C.
§78m(p) (Section 1502), and 77 F.R. 56,274 (Sept. 12, 2012) are reproduced in the
Addendum.

STATEMENT OF ISSUES

1. Whether the Commission erroneously concluded it lacked authority to
adopt a de minimis exception, and whether its refusal to adopt such an exception is
arbitrary and capricious.

2. Whether the Commission’s interpretation of “did originate” in 15
U.S.C. §78m(p)(1)(A) to mean “may have originated” is erroneous or arbitrary and
capricious.

3. Whether the Commission’s interpretation of 15 U.S.C. {78m(p)(2)(B) as
including non-manufacturers who contract for the manufacture of products is
erroneous or arbitrary and capricious.

4. Whether providing a shorter transition period for larger companies is
arbitrary and capricious, when larger companies will have to depend on smaller

companies to comply with the rule.
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5. Whether the Commission violated its duty under 15 U.S.C. {78w(a)(2)
and 15 U.S.C. §78¢(f) to conduct an adequate analysis of the impact of its rule.

0. Whether 15 U.S.C. §78m(p) and the rule compel speech in violation of
the First Amendment.

STATEMENT OF THE CASE

In 2010, Congtress passed the Dodd-Frank Wall Street Reform and Consumer
Protection Act. One provision, Section 1502, is directed at the issue of “conflict
minerals”—tin, tantalum, tungsten, and gold. See {1502(a) (stating that “the
exploitation and trade of conflict minerals originating in the Democratic Republic of
the Congo is helping to finance conflict characterized by extreme levels of violence in
the eastern Democratic Republic of the Congo, particularly sexual- and gender-based
violence, and contributing to an emergency humanitarian situation”). The provision
does not directly restrict use of these minerals. Instead, it requires the SEC to issue a
rule requiring companies to submit reports and make public disclosures regarding
their sourcing of these minerals.

On August 22, 2012, by a 3-2 vote, the Commission adopted a final rule.
JA719-810. The rule requires companies to determine whether any quantity of the
minerals—even a “trace” amount—is “necessary to the functionality or production”
of a product they manufacture or “contract to manufacture.” JA724, JA742. If so,
the companies must conduct a “reasonable country of origin inquiry” to determine

whether there is reason to believe the minerals “may have originated” in the DRC or
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one of nine adjoining countries, comprising most of central Africa (DRC region).
JAT58.

If a company has reason to believe its minerals “may have originated” in the
covered countries, it must conduct “due diligence” on the minerals’ source, determine
whether the minerals may have directly or indirectly financed armed groups in the
DRC region, obtain a private sector audit, and file a “Conflict Minerals Report” that
describes its due diligence and which of its products were not “found to be DRC
conflict free.” JA726, JA758.

The rule was published on September 12, 2012, and became effective on
November 13, 2012. JA719. On October 19, 2012, Appellants petitioned this Court
for review. After the Court held in American Petroleum Institute . SEC, 714 F.3d 1329
(D.C. Cir. 2013), that it lacked jurisdiction over such petitions, it transferred the case
to the district court at Appellants’ request. On July 23, 2013, the district court denied
Appellants’ motion for summary judgment and granted Appellees’ cross-motions for

summary judgment.

STATEMENT OF FACTS

A.  Factual Background
1. Uses of Tin, Tantalum, Tungsten, and Gold

Tin, tantalum, tungsten, and gold are commonly used in a multitude of
products, including “everyday goods like tin cans, light bulbs, ballpoint pens, and

sewing thread.” JA704. A few examples illustrate their pervasive presence:
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e Tin is found in solders, plastics, coatings for food cans, eyeglasses, watches,
sports and fitness equipment, metallicized yarns, electrical products such as
toys, phones, computers, audio equipment, GPS devices, and appliances, and
automotive parts such as brake pads. OECD, Downstream Implementation of the
OECD Due Diligence Guidance for Responsible Supply Chains of Minerals from Conflict-
Affected and High-Risk Areas 11 (Jan. 2013) (OECD Repord); BSR, Conflict Minerals
and the Democratic Republic of Congo 6 (2010) (BSR Repori),

http:/ /www.bst.org/reports/BSR_Conlflict_ Minerals_and_the_ DRC.pdf.

e Tantalum is present in superalloys for jet and power plant turbines, cutting
tools, BSR Report 6, camera lenses, corrosion-resistant equipment for chemical
processing, medical devices and implants, automotive parts such as airbags and
skid control, and electronics such as cell phones and computers, OECD Report

11.

e Tungsten is used in aerospace components, lighting, electronics, BSR Report 7,
jewelry, decorative crafts, power tools, lawn mowers, OECD Report 12, window
heating systems, X-Ray machines, dental drills, golf clubs, darts, and remote-
control racing cars, ITIA Newsletter, A Family’s Day With Tungsten 3-11 (Dec.

2007), http:/ /www.itia.info/assets/files/Newsletter_2007_12.pdf.

e Gold is used in jewelry, electronics, medical equipment, aerospace equipment,

BSR Report 8, anti-lock brakes, airbag-inflating sensors,
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http:/ /www.gold.org/technology/ (access “Gold’s Role” hypetlink), and dental

fillings, http://geology.com/minerals/gold/uses-of-gold.shtml.

The minerals appear in miniscule amounts in many additional products. Shoe
soles, for instance, may contain tiny amounts of tin, as may buttons and zippers. The
Costs and Consequences of Dodd-Frank Section 1502: Impacts on America and the Congo:
Hearing on Pub. L. 111-203 §1502 Before the H.R. Subcomm. on Int’l Monetary Policy &
Trade (May 10, 2012) (statement of Stephen Lamar, Am. Apparel & Footwear Ass’n)
(House Testimony). Fluoride compounds used in toothpaste and mouthwash sometimes
contain tin as well. Suzan Salman, A Clinical Study Evalnating the Effect of 0.4% Stannons
Fluoride Gel in Controlling Plague and Gingitis, 23 ]. Baghdad College Dentistry 97
(2011). Minute “nanoparticles” of gold are used in home pregnancy testing kits,
stained glass, colored pottery glazes, and technologies targeting cancerous tumors.
World Gold Council, Go/d for Good: Gold and Nanotechnology in the Age of Innovation (Jan.
2010),
http://www.gold.org/download/rs_archive/gold_and_nanotechnology_in_the_age_
of_innovation.pdf. And tin, tantalum and tungsten are all used in alloys and catalysts.
See JA148. The minerals are thus used by numerous companies “spread over an array
of industries, from [the] high-tech field to food and beverage producers, as well as

energy and medical technology sectors.” JA489.
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2. Identifying the Country of Origin of Tin, Tantalum,
Tungsten, and Gold

The sources of these minerals are as varied as their uses. Only a small
percentage of the world’s mineral supply comes from the DRC: 3% of the global
supply of tin; 12% of tantalum; less than 1% of tungsten; and less than 1% of gold.
Government Accountability Oftice, SEC Conflict Minerals Rule: Information on Responsible
Sonrcing and Companies Affected 10 (July 2013) (GAO Repors) (2010-2011 figures). The
rest of the 400,000 tons mined each year comes from dozens of other countries on six
continents. U.S. Geological Survey, Mineral Commodity Summaries (2012).

Generally, the source of the minerals contained in a particular manufactured
product is unknown. This is largely because, with very few exceptions, manufacturers
do not buy directly from mines. Instead, there are often “ten, twelve, or even more
layers of intermediaries between the mines” and the final manufacturer. JA432.

Manufacturers may not even know whether their products contain certain
minerals. “Although one might expect that a purchaser of products would know what
is in the products they purchase, that is often far from the truth.” JA160. Rather,
“[m]any companies purchase parts, components, or subsystems based on certain
performance capabilities without specifying the materials.” JA383. Moreover, the
materials used “may be considered proprietary,” zd., and manufacturers “typically do

not have the necessary leverage to force a supplier to disclose” this information,

JA160.
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These difficulties are amplified when trace amounts of the minerals are
involved. For instance, tin is sometimes used as a catalyst or stabilizer by sub-
suppliers manufacturing coatings, sealants, and specialty chemicals. ADD 113-14.
The tin is generally washed away in processing, but trace amounts may remain. And,
“Ib]ecause of batch variances, it is possible that a catalyst remains in one batch but not
another.” ADD-114. To determine whether products contain trace amounts of tin,
the manufacturer would “have to conduct very frequent testing at substantial
expense.” Id. Similarly, because “very, very small quantities” of tin are occasionally
present in the plastics in buttons or shoe soles, manufacturers of clothing and
footwear would have to test thousands of products every year to discover whether de
minimis amounts of tin are present in a handful. House Testimony (statement of Stephen
Lamar).

Even if the manufacturer knows its products contain a mineral, identifying the
country of origin is often extremely difficult and expensive. First, the supply chain is
not “a transparent, linear process,” but rather “a complex, multi-layered network of
trading companies and suppliers.” JA160. Second, manufacturers, particularly of
complex products, frequently purchase enormous numbers of parts from numerous
suppliers. A vehicle, for instance, “typically contains thousands of parts or
components, and most of these contain multiple materials.” JA421. Wireless
handsets for phones “commonly contain about 1,000 parts.” JA432. A “747 aircraft

incorporates some six million parts.” JA573. And “Boeing’s defense business—
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which represents only one half of the Company’s total business—acquired well over
190 million piece parts” in 2010. JA572.

Each part may have its own distinct supply chain. Indeed, a single
manufacturer may obtain parts from “tens of thousands” of suppliers. JA401.
AT&T, for example, has “over 50,000 direct suppliers.” JA432. Boeing’s defense
business had “almost 8,000 direct suppliers [in 2010],” and its “commercial aircraft
business had almost 2,000 direct suppliers.” JA572-73 (emphasis omitted). One
member of the NAM has “over 22,000 direct material suppliers.” JA630. And each
of a manufacturer’s “direct suppliers may have thousands of direct suppliers itself, and
many of those indirect suppliers will have a comparable number of suppliers.” JA573.

Typically, manufacturers “only have direct contact” with their own suppliers,
and know little to nothing about this vast web of sub-suppliers. JA160. Suppliers
often consider their supply chains to be proprietary, and “may be unwilling to identify
to the public company customer all [their] sources of supply.” JA463; see JA423.
Even when sub-suppliers can be identified, they “could be small businesses and/or
non-public companies located anywhere in the world ... without the infrastructure,
resources, and capability to meaningfully comply” with requests for information on
the identity or source of minerals. JA476.

Moreover, even if a company succeeded in mapping its supply chain, the map
“would be out of date as soon as it was released.” JA572. Not only do “[clompanies

change suppliers,” but their “suppliers change suppliers, and their suppliers change

10
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suppliers all the time.” JA585. Boeing, for instance, estimates that up to a quarter of
its direct suppliers change every year. JA573. This fluidity is necessary; “supply
chains must be able to shift at a moment’s notice to address small-scale disruptions
like a fire at a critical supplier’s facility, as well as large-scale disruptions like [nuclear
disasters|—and, of course, to reflect changes in price or quality of inputs.” JA572.
Due to the complex, constantly shifting, global nature of supply chains, attempting to
identify the country of origin of minerals contained in products is extremely
challenging and tremendously costly. See OECD Report 39-41; JA630; JA422.

3. Identifying the Mine of Origin

As difficult as it is to trace the minerals to their country of origin, it is even
harder to trace them to the mine. This is particularly true for the small percentage of
minerals that comes from the DRC, a country long ravaged by a brutal war involving
more than twenty different armed groups and several neighboring countries. JA72;
House Testimony (statement of Mvemba Dizolele). Fighting continues in the eastern
DRC, and armed groups continue to commit grave human rights abuses. JA73. After
decades of instability and war, the central government has little control. GAO Report
17.

The multitude of armed groups, political instability, and lack of government
control make it extremely difficult to identify mines. There are literally thousands of
mines in the DRC, many of them “artisanal mines,” which are mostly “very small

scale operations” dug “by hand or with basic tools.” JA680, Dep’t of State, Democratic

11



USCA Case #13-5252  Document #1455974 Filed: 09/11/2013  Page 27 of 198

Republic of the Congo Mineral Exploitation by Armed Groups & Other Entities (2012) (State
Dep’t Map). “[T]here may be over 2,000 [mines] in eastern DRC alone.” GAO Report
19. And “|m]any of the mining sites in eastern DRC are inaccessible to outsiders due
to remoteness, a lack of passable roads, and the dangers stemming from the presence
of militia, undisciplined army troops, and bandits.” State Dep’t Map, JA680.

4. Determining Whether Minerals Finance Armed Groups

Equally challenging is determining whether minerals benefit armed groups.
The State Department reports that a “[IJack of verifiable data makes it difficult ... to
comprehensively verify the armed groups or other entities that are either present at
mines or have access to revenue streams emanating from them.” Id. Sending
independent monitoring groups to each mine, in addition to being burdensome and
dangerous, is unlikely to provide reliable data. Organizations that have tried have
found that armed groups “were often alerted to the [monitoring] group’s visits and
left in advance of the validators’ arrival.” JA694. And even if one could determine
whether armed groups are profiting from a particular mine, the information would
not remain reliable for long, because “[t|he situation on the ground is in flux.” Staze
Dep’t Map, JA680; see ] AG94.

Furthermore, even if one could determine that no armed group “physically
control[led]” a particular mine, {1502(e)(5)(A), that would not exclude the possibility
that such a group had access to the revenue stream “emanating from” the mine, S7aze

Dep’t Map, JA680. Some groups “tax, extort, or control ... trade routes” or “trading

12
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tacilities.” §1502(e)(5)(B); JA115. Indeed, armed groups will “seek control of any
significant revenue-producing activity in the region.” GAO Report 18.

Tracking the minerals from the mines to the country’s borders and confirming
that no armed group had access to the revenues is fraught with difficulty. The
minerals pass through numerous hands, largely without documentation or supervision
from DRC authorities. First, merchants purchase minerals from miners and take
them to trading houses. JA89. Because of the weakness of the central government,
around 90% of merchants and trading houses operate “without proper licenses and
registration.” Id.

Trading houses then sell minerals to export companies, who sell them to
foreign buyers, often smuggling minerals “across Congo’s porous borders.” JA91. At
each stage, minerals from different locations are combined, so that “one shipment
container of mineral concentrate ... will usually contain material from hundreds of
miners, passing through the hands of many traders.” JA172. The minerals are then
sold to smelters and refiners, many located in China, at which point “supplies from all
over the globe are mixed together,” and metal is extracted from the ore. JA92; GAO
Report 26.

For years, international and trade organizations, including the Organisation for
Economic Cooperation and Development (OECD), the United Nations, the
Electronic Industry Citizenship Coalition, and I'TRI, a tin industry group, have been

attempting to design systems to reduce mineral funding to armed groups in the DRC

13
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without harming the country’s population and economy, including systems to track
minerals and certify that particular smelters are “conflict-free.” But “the DRC
government lacks capacity to mitigate corruption and smuggling.” and the resulting
“illegal trade of minerals undermines the exercise of due diligence in the DRC and
affects the credibility of due diligence-based certification and traceability systems.”
GAO Report 19. The extreme difficulties and expense of ensuring that minerals from
the region are “conflict-free” have led many to avoid sourcing from the region
entirely, leading to a de facto embargo that is devastating the DRC’s economy and
legitimate mining communities. OECD Report 16-17, 61; GAO Report 18; see infra p.15-
16.

B.  Statutory And Regulatory Background
1. Section 1502

Section 1502 directs the SEC to issue a rule requiring public companies “to
disclose annually” whether “conflict minerals [that] are necessary to the functionality
or production of a product manufactured” by the company “did originate in the
Democratic Republic of the Congo or an adjoining country.” 15 U.S.C.
§78m(p)(1)(A), (2)(B). Companies whose minerals “did originate” in the region must
submit a public report that describes “the measures taken by the person to exercise
due diligence on the source and chain of custody of such minerals, which measures
shall include an independent private sector audit.” Id. §{78m(p)(1)(A)(@). The report

must also describe “the facilities used to process the conflict minerals, the country of

14
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origin of the conflict minerals, ... the efforts to determine the mine or location of
origin with the greatest possible specificity,” and the products that “are not DRC
conflict free,” and must be publicly posted on the company’s website. 1d.

2. The Rulemaking Process
a. The Proposed Rule

The Commission issued a Notice of Proposed Rulemaking in December 2010.
The proposed rule far exceeded what the statute required: it contained no de mininis
exception (that is, no exception for use of minute or trace amounts of minerals),
covered companies that manufactured no products, and required companies to submit
reports unless they could prove the negative that their products contained no conflict
minerals from the DRC region. Despite the proposed rule’s reach, the Commission
offered only a sparse, 10-page economic analysis, which estimated that the costs of
compliance would be only $71.2 million. Release No. 34-63547, 2010 WL 5121983, at
*34 (Dec. 15, 2010).

The Commission received over 13,000 comments. JA722-23. Several
explained that the Commission’s economic analysis was incorrect by orders of
magnitude. JA378, JA520, JA539; JA781-83. Commenters also questioned whether
the rule would have any benefits for the DRC. Some commenters asserted the rule
would help by reducing funding to armed groups. JA780. Others, however, including

non-profit groups and affected governments, explained that the new disclosure regime

15
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would actually harm the DRC and the entire region of Central Africa by damaging
legitimate mining and the communities that rely on it. See, e.g., JA449.

These concerns have already been realized. Because of the difficulty in
determining whether minerals fund armed groups, anticipation of the rule led to a de
facto embargo, harming the millions of impoverished Congolese dependent on the
country’s mining sector.' See, e.g., JA453 (nearly all of the “certified smelters” have
found it necessary to “explicitly avoid[] sourcing any materials from the DRC Zone”);
JA427 (“The loss of income from mining has caused profound economic hardship™);
JA554 (“No more circulation of money, no more mining activities, no more social
commitment.”); JA669 (“Thousands of miners experienced a sudden loss of
livelihood. Many have been unable to afford school enrollment fees or pay for their
tamilies” health needs.”). The embargo has impacted the nine neighboring countries
as well, causing harm to their mining industries. JA446; JA449. Compounding the
problem, many artisanal miners were demobilized soldiers, who, having lost their

mining income, “may return to fighting for the militias.” JA488.

" In 2008, approximately 10 million Congolese (16% of the population) depended on
mining. The World Bank, Growth with Governance in the Mining Sector (2008). Mining is
important to the economies of neighboring countries as well. In Tanzania, around
20% of the population—1.5 million people—depend on artisanal mining. CASM,
Beyond Conflict 61 (2009),

http:/ /www.resourceglobal.co.uk/documents/Beyond%20Conflict. RCS_CASM.pdf.

16
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Commenters also suggested that, despite the embargo, armed groups continue
to profit. Due to the DRC’s porous borders, armed groups smuggle minerals,
especially gold, which is “very easy to smuggle.” JA89; JA693. Gold is also very easy
to refine, JA254, so that even a complete embargo by major refineries would not stop
DRC gold from reaching the world market, see JA627. Unsurprisingly, armed groups’
revenues from gold appear to be skyrocketing. JA693. Indeed, by some commenters’
accounts, armed groups’ mineral revenues have zucreased since Dodd-Frank’s passage,
as warlords shift their focus to smuggling gold. Compare JA90 (estimating that in 2009
armed groups obtained $180 million from all four minerals), with JA693 (estimating
that eastern DRC’s gold trade is now worth $300 million a year, most of which goes
to an armed group). A recent GAO report estimates that “several tons of gold worth
hundreds of millions of dollars are smuggled from the eastern DRC through
neighboring countries, where it is ultimately smelted and sold to jewelers in markets,
such as the United Arab Emirates.” G.AO Report 20.

Addressing the rule’s content, and its astronomical costs, a number of
commenters requested a de zinimis exception and proposed a variety of possible de
minimis standards. JA396-97. Commenters also explained that the proposed due
diligence and reporting requirements exceeded the statutory limits, and that the SEC
should impose those obligations “on only those companies that actually have a reason
to believe that they use [a mineral] that does, in fact, originate in the DRC or

surrounding countries.” JA246-47. In addition, several commenters explained that

17
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the proposed rule’s inclusion of non-manufacturers was contrary to the statute. See,
e.g., JA260; JAG14. And many commenters explained that it was critical for the final
rule to include a sensible phase-in period, because “the infrastructure necessary for
compliance does not exist.” JA480; JA391. Finally, commenters explained that the
proposed rule compelled speech in violation of the First Amendment, by forcing
companies to indicate publicly that “their products support human rights violations,
even when there is no reason to believe that is true.” JA243; see also JA187.

b. The Final Rule

On August 22, 2012, in a 3-2 decision, the Commission promulgated the final
rule. The Commission drastically increased its cost estimates: $3-4 billion for initial
compliance and $207-609 million per year for ongoing compliance. JA779. The
Commission, however, provided 7o estimate of any benefits of the rule. Instead, it
stated that “[t]he statute ... aims to achieve compelling social benefits, which we are
unable to readily quantify with any precision, both because we do not have the data to
quantify the benefits and because we are not able to assess how effective Section 1502
will be in achieving those benefits.” JA780. Indeed, not only did the Commission fail
to “quantify” the benefits “with any precision”—it failed to determine there were any
benefits at all. The Commission likewise failed to measure whether there were any

marginal benefits of the choices it made among available regulatory alternatives.

JA787.
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The SEC changed the proposed rule but did not correct its most fundamental
failings. For instance, despite the absence of any showing of benefit to the DRC, the
Commission refused to create a de minimis exception, because “[t/he statute itself does
not contain a de minimis exception.” JA743. The Commission recognized that “by not
including a de minimis exception, even minute or trace amounts of a conflict mineral
could trigger disclosure obligations,” and the rule would therefore “be more costly,”
zd. Nevertheless, the Commission rejected every de minimis exception proposed, even
one that would exclude only those companies that use less than one gram of the
minerals in total per year.

Next, although the final rule modified the “reasonable country of origin
inquiry,” by eliminating the requirement to prove a negative, the rule still conflicts
with the text of the statute. Whereas the statute requires a conflict minerals report
and due diligence from companies only if the company’s minerals “did originate” in
the DRC, the rule requires the report and due diligence if the company has a reason to
believe merely that its conflict minerals “#zay have originated” in the region. JA758
(emphasis added).

The final rule also continues to cover #on-manufacturers who “contract to
manufacture” products, despite comments explaining that this extension is contrary to
the statutory text, which plainly does not cover non-manufacturers. According to the
Commission, the statute is “clear,” compelling the result in the final rule, JA736,

which admittedly would increase costs, JA790, without any identifiable benefit.

19
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Acknowledging “legitimate concerns about the feasibility of preparing the
required disclosure in the near term because of the stage of development of the
supply chain tracing mechanisms,” the final rule includes a phase-in period. JA754.
For four years, small companies (those with a public float of less than §75 million,
JA726 n.57) may describe their minerals as having “undeterminable origin™ if they are
unable to trace their supply chains. Although such companies must submit conflict
minerals reports, those reports need not be audited by an independent third party.
JA755. Oddly, however, the phase-in period will last only two years for larger
companies, even though, as the Commission recognized, “many smaller companies
are part of larger companies’ supply chains and would need to provide conflict
minerals information so that the larger companies could meet their obligations under
the rule.” JA806.

Finally, the Commission acknowledged concerns that the rule “could lead to
incorrect and misleading disclosures and could unfairly punish companies that lack
complete visibility into their supply chains.” JA766. It responded, however, only by
changing the wording of the compelled disclosure that companies must display on
their websites, from stating that a product is “not DRC contflict free” to stating that
the product has “not been found to be DRC conflict free.” JA768.

Commissioners Paredes and Gallagher dissented. Commissioner Paredes
stated that, although the rule was well-intentioned, “[tJhe best of intentions cannot

substitute for a rigorous analysis by this agency of whether the social benefits that
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Section 1502 strives for are likely to be realized by the final rule.” JA715 (Paredes
Dissend). “Although the Commission finds itself in a difficult position by having to
undertake a rulemaking that falls far outside its zone of expertise,” he explained, “the
agency still must base its final rule on a reasoned assessment that considers the
potential consequences of its judgments.” 4. The Commission, he concluded, had
not met this obligation. The “rulemaking suffers from an analytical gap that I cannot
overlook—namely, there is a failure to assess whether and, if so, the extent to which
the final rule will in fact advance its humanitarian goal as opposed to unintentionally
making matters worse.” Id.

Commissioner Gallagher similarly concluded that the SEC had failed to meet
this obligation. JA710-12 (Gallagher Dissent). He feared the rule could unintentionally
harm the DRC, by “contribut[ing] to a reduction in, or abandonment of, commercial
activity in the DRC—a dk facto economic embargo—as U.S. issuers scramble to avoid

)5

a ‘scarlet letter.” JA710. Moreover, he concluded, the Commission’s discretionary
decisions, including its refusal to adopt a de minimis exception, had significantly

increased the costs of the rule, with no corresponding benefits. JA711-12.

3. The District Court Decision

In district court, Appellants argued that the SEC misconstrued the statute and
arbitrarily imposed unnecessary costs by (1) refusing to create a de minimis exception;
(2) extending the due diligence and reporting obligations to companies whose

minerals “may have originated” in the DRC region; (3) expanding the rule to cover

21



USCA Case #13-5252  Document #1455974 Filed: 09/11/2013  Page 37 of 198

non-manufacturers; and (4) designing an irrational phase-in period.  Further,
Appellants contended that the SEC violated its statutory obligations to analyze the
impact of its rules by imposing these enormous costs without finding they would yield
any benefits. Finally, Appellants argued that the statute and rule violated the First
Amendment by compelling companies to state publicly on their websites that their
products had not been found to be “DRC conflict free.”

The district court rejected these arguments. “[Wijhile the Court agree[d] that
the SEC’s explanation arguably could have been more thorough,” it held that the
refusal to create a de minimis exception was reasonable, because “the SEC believed that
any type of categorical de minimis exception had the potential to swallow the rule.”
JA889, JA891-92. The court credited the SEC’s “belie[f],” even though the agency
tailed to analyze whether any (let alone all) of the proposed de minimis exceptions
would in fact swallow the rule. JA891-92. And the court deferred to this belief,
despite the agency’s statements that it felt bound by the statute, unable to exercise any
discretion warranting deference. JA886.

Next, the court held that requiring due diligence and a report from issuers
whose minerals “may have originated” in the DRC region was consistent with the
statutory text, which merely imposes these obligations on companies whose minerals
“did originate” in the region. JA893. The court concluded that the SEC’s decision
was reasonable because there was no “discernible difference” between the words

“did” and “may” other than “semantic[s].” JA897.
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The court also deferred to the SEC’s extension of the rule to issuers who
contract to manufacture products. Despite the agency’s statement that “the statutory
intent to include issuers that contract to manufacture their products is clar,” JA736
(emphasis added), the court held that the SEC had exercised discretion and did not
erroneously believe it was compelled to include non-manufacturers. JA900. Further,
the court held that the agency’s decision to include non-manufacturers was
reasonable, even though the agency found that it would increase costs without any
discernible benefits. JA901.

As to the phase-in period, the court found that it is “undoubtedly true” “that
some large issuers rely upon smaller issuers covered by the Rule as part of their supply
chains,” and that, “[i]n those circumstances, the disparate transition periods may pose
some unique difficulties that might not otherwise exist.” JA902. Nonetheless, the
court held that the design of the phase-in period was reasonable. JA902.

Turning to the SEC’s cost-benefit analysis, the court sustained it even though
the agency had determined that the rule would impose massive costs without any
identifiable benefits. According to the court, the Exchange Act “only obligate[s] the
SEC to ‘consider’ the impact that a rule or regulation may have on various economic-
related factors—eftficiency, competition, and capital formation,” but see 15 U.S.C.
§78w(a)(2), and the SEC had “considered” those factors by determining that the rule
would harm efficiency and competition. JA874. Furthermore, because the rule was

promulgated pursuant “to an express, statutory directive from Congtress,” the court
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held that the SEC’s “role was not to ‘second-guess’ Congress’s judgment as to the
benefits of disclosure, but to, instead, promulgate a rule that would promote the
benefits Congress identified.” JA877.

As to the First Amendment, the court recognized that “it is well settled that the
First Amendment protects against government infringement on the right to speak
freely and the right to refrain from speaking at all.” JA907. It applied intermediate
scrutiny, finding that the “mandate[d] public disclosure of [conflict minerals]
information on company websites” “trigger[s] a more stringent constitutional
analysis.” JA909. However, the court held that intermediate scrutiny was satisfied—
even though neither Congress nor the SEC had identified any discernible benefit—
principally because “judicial review is particularly deferential” in “the foreign relations
context.” JA912-13.

SUMMARY OF ARGUMENT

The Commission misconstrued the statute and acted arbitrarily and capriciously
in violation of the APA and the Exchange Act. First, the Commission misinterpreted
the statute as precluding a de minimis exception, thus significantly increasing the rule’s
costs. Second, the Commission incorrectly interpreted the term “did originate” to
mean “zay have originated,” vastly expanding the rule’s reach and costs. Third, the
Commission mistakenly read the statute to cover companies who contract to
manufacture products, extending the rule’s reach and costs to many companies who

manufacture nothing. Fourth, the Commission arbitrarily created a shorter phase-in

24



USCA Case #13-5252  Document #1455974 Filed: 09/11/2013  Page 40 of 198

period for larger companies, even though it recognized that larger companies would
need to depend on information from smaller companies to comply.

In promulgating these four aspects of the rule, the SEC imposed requirements
that will exacerbate the competitive harms to U.S. companies and rejected alternatives
that would have lessened the burdens. Moreover, the Commission conceded that it
could not identify any benefits for the Congolese people, or even determine whether
the rule would make the tragic situation in the DRC even worse. The Commission
simply asserted it was “not able to assess how effective Section 1502 will be in
achieving those benefits.” JA780, JA795. This remarkable lack of analysis violates the
SEC’s statutory obligations to apprise itself of the impact of the rule and the available
regulatory alternatives before saddling U.S. public companies with a regulation that,
by the agency’s own estimation, will cost $3 to $4 billion for initial compliance, plus
$200 to $600 million per year for ongoing compliance.

Finally, Section 1502 and the rule violate the First Amendment by compelling
companies to make misleading and stigmatizing public statements on their websites
linking their products to terrible human rights abuses.

STANDARD OF REVIEW

Under the APA, this Court “shall hold unlawful and set aside agency action ...
found to be arbitrary, capricious, an abuse of discretion, ... otherwise not in
accordance with lawl[,] ... contrary to constitutional right, [or] in excess of statutory

jurisdiction.” 5 U.S.C. §706(2)(A)-(C). An agency’s failure to “examine the relevant
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data and articulate a satisfactory explanation for its action,” or to “consider an

important aspect of the problem,” makes its action arbitrary and capricious. Mozor

Vebicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983).
ARGUMENT

I. THE COMMISSION MISINTERPRETED THE STATUTE AND

ARBITRARILY REJECTED ALTERNATIVES THAT WOULD
HAVE SIGNIFICANTLY REDUCED COSTS.

The Commission fundamentally misconstrued the statute and failed adequately
to explain and support four critical decisions it made in promulgating the rule:
(1) retusing to create a de minimis exception; (2) construing the word “did” to mean
“may”’; (3) extending the rule to non-manufacturers; and (4) designing an irrational
phase-in period. Moreover, the rule is arbitrary and capricious, and violates the SEC’s
heightened obligations under the Exchange Act to determine the impact of its rules.
Bus. Roundtable v. SEC, 647 F.3d 1144, 1148 (D.C. Cir. 2011); 15 U.S.C. §78w(a)(2).

A.  The Commission Misinterpreted The Statute And Acted Arbitrarily
In Refusing To Create A De Minimis Exception.

One “fundamental flaw in the rule” is that it contains no de minimis exception,
Gallagher Dissent, ] A712, and, as a result, “even minute or trace amounts of a conflict
mineral could trigger disclosure obligations,” JA743. According to the Commission’s
release, a de minimis exception would be inconsistent with the statute, and the agency’s
hands were therefore tied. But this is manifestly incorrect as a matter of statutory

interpretation.
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Recognizing its error, the Commission contended at oral argument before the
district court that, despite what the release states, the agency actually rejected a de
minimis exception as a matter of discretion. But even if this revisionist history could
be credited, the rule would still fail. Because the refusal to create a de minimis
exception greatly increases costs without any benefits, it is manifestly arbitrary and
capricious.

1. The Commission Misinterpreted The Statute As Precluding
A De Minimis Exception.

Although many commenters urged the Commission to adopt a de minimis
exception, it refused, stating “we are of the view that Congress intended not to
provide for a de minimis exception,” and such an exception “would be contrary to the
Conflict Minerals Statutory Provision and Congressional purpose.” JA743. The
Commission inferred that Congress intended to preclude a de minimis exception
because “a conflict mineral used in even a very small amount could be ‘necessary’ to
the product’s functionality or production,” and so fall within the statute’s literal terms.
Id. 1f Congress “had intended that the provision be limited further, so as not to apply
to a de minimis use of conflict minerals,” the Commission explained, “Congress would
have done so explicitly.” Id.

This reasoning is plainly incorrect, as even the SEC now appears to recognize,
for two independent reasons. First, the Commission has express statutory authority

to create exemptions from section 78m, where the conflict minerals provision is
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codified. 15 U.S.C. {78/h) (authorizing the Commission to “exempt in whole or in
part any issuer or class of issuers from the provisions of ... section 78m” when “not
inconsistent with the public interest or the protection of investors”); 15 U.S.C.
§{78mm(a)(1) (similar). Second, “[u]nless Congress has been extraordinarily rigid”—
which it was not here—the Commission has implied “de minimis authority to provide
exemption when the burdens of regulation yield a gain of trivial or no value.” _A/a.
Power Co. v. Costle, 636 F.2d 323, 360-61 (D.C. Cir. 1979). The fact that Section 1502
does not “explicitly” include a de minimis exception, JA743, thus provides no basis for
the agency’s refusal to create one, given that the agency had both express and implied
authority to do so. See Ass'n of Admin. Law Judges v. FI.RA, 397 F.3d 957, 962 (D.C.
Cir. 2005) (“[A] de minimis exception is generally not express; rather, it is inherent in
most statutory schemes, by implication.”).

It is likewise irrelevant that a trace amount of a mineral can be “necessary to
the functionality or production of a product,” and thus fall within the statute’s literal
terms. JA743. Indeed, the agency’s conclusion that “an exemption would be
‘inconsistent’ with the ‘structure and language™ of the statute is “no answer at all,”
and “ignores the meaning of ‘exemption,” which, by definition, is an exclusion or relief
from an obligation, and hence will be inconsistent with the statutory requirement on
which it operates.” Am. Petrol. Inst. v. SEC, __F. Supp. 2d __, No. 12-1668, 2013 WL

3307114, at ¥13 (D.D.C. July 2, 2013).
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Accordingly, the Commission conceded at oral argument that it had authority
to create a de minimis exception. JA889; see JA832. Indeed, Commission counsel even
stated that the agency would consider granting de minimis exceptions to the rule on an
individualized basis—contradicting the agency’s position in its release that any de
minimis exception would undermine the rule. JA851-52. The agency’s abandonment
of the indefensible reasoning set forth in its release alone requires reversal and
vacatut. Am. Bar Ass’nv. FTC, 430 F.3d 457, 471 (D.C. Cir. 2005) (“[W]e cannot
affirm an agency’s actions based on the post hoc rationale of its litigating position.”).”

The district court nonetheless held that the agency had properly recognized its
authority to create a de minimis exception, on the ground that Appellants did “not
identify any clear statement ... showing that the Commission believed its interpretation
was ‘plainly’ required by the statute.” JA886. But the agency’s release—as well as its
briefs below—are replete with erroneous assertions that the agency could not create a
de minimis exception because it would be inconsistent with the statute. Indeed, the
agency stated in its brief below that “[i]t was not for the Commission, through de

minimis exemptive authority, to find that ‘Congress overreached’ and to bring the

? Even if the SEC relied on multiple rationales, its decision cannot stand because it
was primarily based on its erroneous belief that Congress intended to preclude a de
minimis exception. When an agency “has relied on multiple rationales (and has not
done so in the alternative), and [a court] conclude(s| that at least one of the rationales
is deficient, [the court] will ordinarily vacate the [action] unless [it is] certain that [the
agency| would have adopted it even absent the flawed rationale.” Nat’/ Fuel Gas Supply
Corp. v. FERC, 468 F.3d 831, 839 (D.C. Cir. 2000).
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statutory ‘requirements back into line.”” JA822; JA743 (“[W]e are of the view that
Congress intended not to provide for a de minimis exception.”); JA787-95 (not
including de minimis issue in discussion of the “Commission’s Exercise of Discretion”);
JA824 (“[T]he Commission’s broader conclusion that ... ‘we believe Congress
intended the disclosure provisions to apply to the use of even small amounts of
conflict minerals originating in the Covered Countries’ necessarily precluded the
adoption of any” de minimis threshold). Because the Commission rejected a de mininmis
exception based on a cleatly erroneous statutory construction, this Court should
reverse.

2. The Commission’s Refusal To Create A De Minimis
Exception Is Arbitrary And Capricious.

But even if the Commission had recognized its discretion to create a de mininis
exception, its refusal to create one is arbitrary and capricious. The case for a de minimis
exception is particularly compelling where, as here, application of the rule to tiny and
difficult-to-ascertain usages of the minerals imposes massive costs without producing
any identifiable benefits. The agency nonetheless failed to “examine the relevant data
and articulate a satisfactory explanation for its action, including a rational connection
between the facts found and the choices made.” Motor 1 ehicle Mfrs. Ass’n, 463 U.S. at
43. Indeed, the sole reason the agency gave—aside from its erroneous statutory

interpretation—was that the minerals “are often used in products ‘in very limited
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quantities,” so including a de minimis threshold ‘could have a significant impact on’ the
final rule.” JA743.

That bare theoretical assertion was accompanied by no analysis, and the
Commission never found—and could not plausibly have claimed—that any de minimis
threshold would have such consequences. To the contrary, this issue could easily
have been addressed by creating an appropriately limited de minimis threshold. A
number of commenters proposed such exceptions. Some suggested, for example, that
the SEC could “[s]et[] a very low de minimis threshold,” JA525, such as for “trace,
nominal, or insignificant amounts,” JA740; see JA269 (proposing exception for “trace”
amounts).

Others suggested that the SEC could set the threshold based on the 77/
amount of minerals an issuer uses annually, thus ensuring that the exception would
not apply to issuers who use very small amounts per product, but significant amounts
overall. See JA623 (proposing exception “if all widgets that an issuer manufactures or
contracts for manufacture contain, in the aggregate, only negligible quantities of the
subject metals”); JA460 (proposing threshold based on the “fair market value” of the
total amount of minerals an issuer uses annually); JA219 (similar). One commenter
even proposed an exception for companies that use less than “1 g[ram] per year.”
JA236. Indeed, the SEC’s own request for comments raised the possibility of setting

a de minimis threshold “based on the amount of conflict minerals used by issuers ... in

their overall enterprise.” Release No. 34-63547, 2010 WL 5121983, at *29 (Dec. 15,
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2010). In promulgating the final rule, however, the SEC inexplicably failed to
consider this alternative, even for companies whose products contain, in total, only
trace amounts of the minerals.

The Commission provided no rationale for concluding that a properly designed
de minimis standard, applying only to “those whose use of conflict minerals from the
Congo is incidental or negligible,” would materially affect conditions in the region.
Gallagher Dissent, JAT12. At the same time, as the SEC itself recognized, the lack of a
de minimis exception materially increases costs. JA743. It needlessly sweeps into the
rule many companies whose products have no impact on mining in the DRC. For
instance, the plastic used in shoe soles sometimes contains minute amounts of tin.
House Testimony (statement of Stephen Lamar). Because there is no de minimis
exception, many shoe manufacturers will have to “expend|[] extraordinary resources to
trace the origin of a mineral that sometimes is encountered at de minimis levels in a
few ... products,” even though the companies “simply don’t have the purchasing
power or the business relationships to affect change” in supply chains. 1.

“The use of metal compounds in catalys|t]s” also “exemplifies why a de mznimis
standard is needed.” JA397. Metal catalysts are “broadly used to chemically react
with and manufacture a range of materials, from solvents to fuels to polymers.” Id.
“The catalysts are typically not consumed in the reaction, and can be reclaimed,
reprocessed and reused. Trace levels of the catalyst, however, will be found in the ...

manufactured product.” I4. The metals “may be present in parts per million or less.”
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JA384. An adhesive made from a polymer and containing “parts per million” of tin
may, in turn, be used as one very small part of a component that is itself only one of
thousands or millions of components in a final product. JA397.

It strains credulity to believe that requiring a manufacturer to “undertake|[] a
complex and costly analysis™ to attempt to determine the origin of a trace amount of
tin would be anything other than a waste of resources. JA269. Yet, far from
excepting catalysts, the SEC specifically included them: “a conflict mineral used as a
catalyst or in another manner in the production process of a product [is] ‘necessary to
the production’ of the product if that conflict mineral .... is contained in any amount,
including trace amounts, in the product.” JA742. “[I]t is unreasonable for the
Commission 7ot to consider ... the use of [its] exemptive authority,” Gallagher Dissent,
JA712, to avoid “mandat[ing such] pointless expenditures of effort,” Ala. Power Co.,
636 F.2d at 360; see Am. Petrol. Inst., 2013 WL 3307114, at *13 (“[A]n agency decision
as to exemptions must ... be the product of reasoned decisionmaking.”).

The district court held that while “the SEC’s explanation arguably could have
been more thorough in some respects, the Court cannot say that the Commission’s
determination was unreasonable or devoid of a ‘rational connection’ in violation of
the APA,” because the agency’s conclusion that a de minimis exception could
undermine the rule “is supported by the record, including in comments proffered by
the State Department, by members of the legislative branch, and by some industry

stakeholders.” JA889-90.
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But the State Department’s entire discussion of the issue consisted of only two
sentences that were no less conclusory than the Commission’s: “In light of the nature
in which the covered materials are often used in products, ze., often in very limited
quantities, such a change could have a significant impact on the proposed regulations.
A de minimis threshold should not be considered under current circumstances.”
JA445. The other commenters opposed to the exception simply repeated the same
concern. See JAGO2 (arguing that an exception could undermine the rule because a
“computer logic chip contains perhaps a few milligrams of tantalum,” but the
“semiconductor industry as a whole consumes over 100 tons of tantalum metal
annually”). None offered any reason why this concern could not be addressed by
setting a de minimis threshold based on the total amount used per issuer, rather than
per product.

The district court further held that the Commission did not err “in failing to
analyze the many de mininis thresholds that commentators proposed,” because an
agency “need not consider every alternative proposed nor respond to every comment
made.” JA891. The problem here, however, is not that the agency failed to respond
individually to each comment, but that it failed to respond to an entire group of
comments that completely undermined its only rationale (apart from its erroneous
statutory interpretation) for refusing to create the exception. To this day, the SEC has

not explained how an exception for issuers who use only trace amounts per year
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would undermine the statute, and its refusal to create a de minimis exception was
arbitrary and capricious.

B. The Commission Misinterpreted the Statute’s “Did Originate”
Requirement And Imposed Unnecessary Burdens.

The rule requires a report and audit from companies who, after inquiry, have a
“reason to believe” that their minerals “zay have originated” in the region. JA758
(emphasis added). This standard is inconsistent with the statutory text, which requires
a report and audit only from companies whose minerals “did originate” in the region.
15 US.C. §78m(p)(1)(A). In addition, the SEC’s analysis of this “may have
originated” standard is deeply deficient, as it fails adequately to consider the standard’s
impact on reporting companies and the DRC, and fails to show that its enormous

additional costs are warranted.

1. The Statute Says “Did Originate,” Not “May Have
Originated.”

Section 1502 provides for reporting obligations only for companies whose
minerals “did originate” in the DRC region. The provision unambiguously states that
the Commission shall require companies to disclose whether their minerals “did
originate in the Democratic Republic of the Congo or an adjoining country, and, in
cases in which such conflict minerals did originate in any such country, submit to the
Commission a report,” including a description of “due diligence on the source” of the
minerals. 15 U.S.C. {78m(p)(1)(A) (emphases added). Yet, contrary to the statutory

text, the rule requires a company to file a report unless, “based on its reasonable
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country of origin inquiry, the issuer has no reason to believe that its conflict minerals
may have originated in the Covered Countries.” JA758 (emphasis added). According to
the SEC, “requiring further steps by issuers that have reason to believe that they have
necessary conflict minerals that may have originated in the Covered Countries is
necessary to carry out the requirements contemplated by the statute.” JA759. This
conclusion is incorrect. By its terms, the statute requires a report only from those
companies whose minerals “did originate” in the DRC region, while the SEC’s far
broader standard will require a report from companies whose minerals in fact did not
originate in the region, simply because they are unable to determine the minerals’
source. Thus, the statute “unambiguously foreclose[s| the agency’s statutory
interpretation,” which “exceed|s] the statute’s clear boundaries.” 1/7/. of Barrington, 1.
v. Surface Transp. Bd., 636 F.3d 650, 659-60 (D.C. Cir. 2011).

The district court held that the SEC’s interpretation is reasonable and entitled
to Chevron deference because “the statute is silent as to bow companies go about
determining ‘whether’ their minerals ‘did originate’ in the Covered Countties in the
tirst place,” and “[t|lhe SEC, exercising its interpretive authority, sought to gap-fill this
silence through the ‘reasonable country of origin’ inquiry.” JA893. This reasoning
misses the mark. Appellants are not challenging the SEC’s statutory authority to
require companies to undertake an inquiry to determine whether their minerals “did

originate” in the DRC. The issue is what conclusion, after that reasonable inquiry is
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complete, is sufficient to trigger the statutory due diligence and reporting
requirements.

The statute is not silent on this point. It provides a clear answer: These
obligations apply only to issuers who conclude that their minerals “did originate” in
the DRC. The statute plainly states that issuers must “submit to the Commission a
report” describing their due diligence only “z cases in which such conflict minerals did
originate in any such country.” 15 U.S.C. {78m(p)(1)(A) (emphases added). Congress
considered, and rejected, other standards for triggering disclosure.

Indeed, Congress specifically rejected the very standard that the SEC later
imposed: an earlier version of the bill would have required reports on due diligence
tfor minerals that “originated or may have originated”’ in the DRC region. 156 Cong. Rec.
S3866 (daily ed. May 18, 2010) (emphasis added). The district court concluded that
Congress did not “clearly limit[] the Rule’s scope to minerals that ‘did originate’ in the
Covered Countries,” in part because a floor statement refers to the “originated or may
have originated” standard. JA893 n.19. This floor statement, however, addressed the
earlier version of the bill, which included the additional “or may have originated”
language. 156 Cong. Rec. S3976 (daily ed. May 19, 2010) (statement of Sen.
Feingold). Congress later removed that language from the bill, instead requiring
reports only when minerals “did originate” in the region. H.R. Rep. No. 111-517, at
851 (2010) (Conf. Rep.). The SEC’s “may have originated” standard is inconsistent

with the “did originate” standard that Congress ultimately chose.
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The district court held that the SEC’s interpretation is permissible because “any
discernible difference” between a “did originate” standard and a “may have
originated” standard is “semantic.” JA897. Not so. The change from “did” to “may
have” vastly extends the reach of the rule. The word “may” is an extremely expansive
one, “expressing ... subjective possibility, ze. the admissibility of a supposition.”
Oxford English Dictionary (2013) (definition of “may”). Indeed, the Supreme Court has
held that a “‘might’ formulation” should not be used in other SEC disclosure regimes
precisely because it “is too suggestive of mere possibility, however unlikely,” and will
therefore result in an “avalanche of trivial information[;] a result that is hardly
conducive to informed decisionmaking.” TSC Indus., Inc. v. Northway, Inc., 426 U.S.
438, 448-49 (19706).

The SEC’s interpretation of the regulation confirms that the “may have
originated” standard is an extraordinarily broad one, covering an issuer who believes
there is even a five percent chance that its minerals originated in the DRC region. JA840;
see JA897 n.21. And any issuer who cannot determine the origin of its minerals after a
reasonable, good-faith inquiry (for instance, because the issuer has a complex supply
chain, or its suppliers refuse to provide information), apparently also falls within the
“may have originated” standard, merely because a small percentage of the global
supply of the minerals originates in the region. JA767 (requiring reports when issuers
are unable to determine the minerals’ origin). Because of the ubiquity of tin, tantalum,

tungsten, and gold, see supra p.5-7, and the difficulty of tracing them through a supply
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chain, see supra p.8-11, it is likely that the vast majority of issuers will be unable to
avoid the onerous costs of this extremely broad standard. Thus, the SEC’s “may have
originated” standard “clearly exceed|[s]” the agency’s “range of interpretive
discretion,” and goes beyond “the statute’s clear boundaries.” 177/ of Barrington, 636
F.3d at 659-60.

2. The “May Have Originated” Standard Is Arbitrary And
Capricious, And Imposes Unnecessary Burdens.

Morteover, even if the Commission’s standard were consistent with the
statutory text, the rule would be arbitrary and capricious. The SEC acknowledged
that its standard “will be more costly than only requiring a report if the issuer has
affirmatively determined that its minerals did come from the Covered Countries.”
JA789. Indeed, the overbroad and vague “may have originated” standard comes close
to forcing companies to “prove a negative” and determine that their minerals did 7o#
originate in the DRC region, a requirement that the SEC itself found overly
burdensome, JA788, particularly because the regulation exposes companies to
substantial liability if their disclosures are deemed inadequate, JA749.

And the SEC was unable to justify these added costs by pointing to azy benefit.
Id. In fact, its “insistence on [such broad] disclosure may accomplish more harm than
good.” TSC Indus., 426 U.S. at 448-49. Requiring companies to report that their
products have not been found to be DRC conflict free merely because they are unable

to determine their origin, or believe there is a remote possibility that the minerals
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could have come from the region, will not single out companies whose products
actually have ties to the conflict, but rather will result in a useless “avalanche of trivial
information.” Id. Imposing enormous costs without any discernible benefits is
arbitrary and capricious. Pub. Citizen v. Fed. Motor Carrier Safety Adpain., 374 F.3d 1209,
1218 (D.C. Cir. 2004).

The SEC’s other attempts to defend this standard are meritless as well. The
SEC asserts that a stricter standard is necessary because “if we allowed an issuer to
stop its inquity ... there would be an incentive for issuers to avoid learning the
ultimate source of the minerals.” JA759. The suggestion that a stricter standard is
needed to prevent willful blindness is a #on sequitur. The rule separately requires
companies to design a good faith inquiry, and to perform it in good faith. JA757; see
also Global-Tech Appliances, Inc. v. SEB S.A., 131 S. Ct. 2060, 2068 (2011) (willful
blindness is equivalent to knowledge). Appellants agree that companies should
conduct a good-faith inquiry, but the question is what must a company do affer it
conducts that inquiry and cannot determine the country of origin. In light of the
statutory text, the high costs of preparing an audited public report, and the absence of
marginal benefits, the Commission erred in creating the “may have originated”

standard.
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C.  The Rule’s Inclusion Of Non-Manufacturers Is Contrary To The
Statute.

By its terms, Section 1502 applies to a company only if “conflict minerals are
necessary to the functionality or production of a product manufactured by’ that
company. 15 U.S.C. {78m(p)(2)(B) (emphasis added). Thus, the statute applies only
to manufacturers. Manufacturers must then describe in their reports both “the
products manufactured’ and the products “contracted to be manufactured” that “are not
DRC contflict free.” Id. {78m(p)(1)(A)(ii) (emphases added).

The SEC seriously misread these provisions, erroneously concluding that the
statute applies to companies that do not manufacture any products, as long as they
contract for the manufacture of products. JA735. The Commission reasoned that
“the statutory intent to include issuers that contract to manufacture their products is
clear based on the statutory obligation for issuers to describe in their Conflict
Minerals Reports products that are manufactured and contracted to be
manufactured.” JA736.

In fact, just the opposite is true: Congress’s use of the term “contract to
manufacture” in {78m(p)(1)(A)(i) shows that Congress did not intend to cover those
who only contract to manufacture products when it used the term “manufactured” in
§78m(p)(2)(B). It is a basic principle of statutory construction that Congress’s use of
“different terms ... generally implies that different meanings were intended.” United

States v. Bean, 537 U.S. 71, 76 n.4 (2002). Furthermore, the legislative history confirms
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this intent. An earlier version of the bill would have covered any person if conflict
minerals were included in “a product of such person.” 156 Cong. Rec. S3103 (daily
ed. May 4, 2010) (amendment by Sen. Brownback). Congress amended the language
to read “a product manufactured by such person,” showing its intent to limit the statute
to manufacturers. 156 Cong. Rec. S3866 (daily ed. May 18, 2010) (amendment by
Sen. Brownback) (emphasis added).

The SEC nonetheless rejected this plain meaning, claiming it would make the
statute “internally inconsistent.” JA736. It does not. Section 78m(p)(2)(B) sets forth
who is required to submit reports: companies that manufacture products. Section
78m(p)(1)(A)(il), by contrast, sets forth what products the reports must describe: the
products the company manufactures, and the products it contracts to have
manufactured. The SEC erred in concluding that Congress must have meant
something different from what it said. Conn. Nat'/ Bank v. Germain, 503 U.S. 249, 253—
54 (1992).

The district court held that the statute has “no clear and plain meaning,” due to
“the ambiguity inherent in the term ‘manufacture,” which “might well include entities
that contract out the manufacture of products.” JA898-99. Because of such
purported ambiguity, the district court deferred to the SEC’s interpretation. This was
erroneous for three reasons.

First, whatever the term “manufacture” may encompass in other contexts, here

it is clear that Congress did not intend it to include contracts to manufacture:
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Congtress used only “manufactured” in {78m(p)(2)(B) and both “manufacture” and
“contract to manufacture” in §78m(p)(1)(A)(i), showing that it intended those
different terms to have different meanings. Bean, 537 U.S. at 76 n.4. Congress’s
choice of words, which the district court was not free to question, was perfectly
reasonable. Given the enormous costs of developing an infrastructure to conduct due
diligence, Congress logically chose a narrower trigger in determining the companies to
which the rule would apply, but then comprehensively covered the products to be
included in those companies’ reports.

Second, because the Commission wrongly believed that its “interpretation is
compelled by Congtress,” that interpretation is entitled to no deference, and the rule
cannot be upheld. Peter Pan Bus Lines, Inc. v. Fed. Motor Carrier Safety Admin., 471 F.3d
1350, 1354 (D.C. Cir. 20006); see Pril/ ». NLLRB, 755 F.2d 941, 948 (D.C. Cir. 1985)
(“[A]ln agency regulation must be declared invalid, even though the agency might be
able to adopt the regulation in the exercise of its discretion, if it was not based on the
agency’s own judgment but rather on the unjustified assumption that it was Congress’
judgment.”) (alterations omitted).

Although the SEC’s attorneys contended below that the statute is ambiguous
on this issue, JA897, this argument provides no basis for deference because it is
inconsistent with the Commission’s release. Aw. Bar Ass’n, 430 F.3d at 471. In the
release, the SEC plainly stated “we believe the statutory intent to include issuers that

contract to manufacture their products is ckar based on the statutory obligation for
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issuers to describe in their Conflict Minerals Reports products that are manufactured
and contracted to be manufactured.” JA736 (emphasis added); see also JA790 (“[T|he
final rule applies to issuers that contract to manufacture products. This requirement is
based on our interpretation of the statute in light of our understanding of the
statutory intent and a reading of the statute’s text.”). Indeed, the release gives no
other reason for including issuers that contract to manufacture, aside from the SEC’s
conclusion that the text is “clear” and Congress intended to cover such issuers.
JA736.

The district court concluded that the SEC’s “use of the word ‘clear’ in
describing its understanding of statutory intent” did not show that the SEC believed
the statute to be clear, but rather “indicate[d] that the SEC sought to exercise its
judgment in a manner consistent with the statute’s underlying purpose.” JA900 (citing
Ass’n of Private Sector Colls. & Unips. v. Duncan, 681 F.3d 427, 445 (D.C. Cir. 2012)).
This conclusion ignores the agency’s statement that its interpretation is based on its
“reading of the statute’s text.” JA790. Where, as here, the agency “rest[s| simply on
its parsing of the statutory language,” its interpretation is not entitled to Chevron
deference. Peter Pan, 471 F.3d at 1354.

Third, even if the SEC had discretion and claimed to be exercising that
discretion, its conclusion would still need to be set aside because of its failure to
perform a proper cost-benefit analysis. The “contract to manufacture” standard

needlessly sweeps into the rule retailers and others who manufacture nothing. The
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SEC offered no justification for imposing enormous costs on such companies, and
identified no benefits from subjecting them to the rule. Compliance with the rule is
likely to be especially burdensome to retailers, because “supply-chain monitoring
processes and mechanisms ... may well be wholly foreign to [them],” JA614, and the
rule will require them to create such processes from scratch. Indeed, retailers
trequently deal only with intermediaries and have limited knowledge about the supply
chain used to manufacture the good. See 7d.

D. The Phase-In Period Is Arbitrary And Capricious.

The Commission recognized the need for a phase-in period, given that “the
infrastructure necessary for compliance does not exist.” JA480. During the phase-in
period, companies that are unable to trace their supply chains may describe their
minerals as “DRC conflict undeterminable,” and, while they still must conduct due
diligence and submit a report, they need not have the report audited. JA754.

The SEC determined that the phase-in period for small companies should last
four years, noting that this period “is appropriate because these issuers may lack the
leverage to obtain detailed information regarding the source of a particular conflict
mineral.” JA768. But the SEC then arbitrarily provided only a two-year period for
larger companies, even though it elsewhere recognized that “many smaller companies
are part of larger companies’ supply chains and would need to provide conflict
minerals information so that the larger companies could meet their obligations under

the rule.” JA806. Indeed, the SEC’s justification for refusing to exempt small
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businesses from the rule was that they “could still be required to track and provide
their conflict minerals information for larger issuers,” and any such exemption “could
increase the burden on larger companies that rely on smaller reporting company
suppliers to provide conflict minerals information.” JA794.

There is a fundamental flaw in this reasoning. If small companies cannot
comply with the rule for four years, and large companies will have to rely on small
companies to comply, how will large companies be able to comply in two years? The
SEC’s decision to structure the phase-in period in this way “is internally inconsistent

and therefore arbitrary.” Bus. Roundtable, 647 F.3d at 1153.

2 <<

The district court recognized that it is “undoubtedly true” “that some large
issuers rely upon smaller issuers covered by the Rule as part of their supply chains,”
and that “the disparate transition periods may pose some unique difficulties that
might not otherwise exist.” JA902. However, the court held that the transition
period was nonetheless reasonable, because the country of origin inquiry and due
diligence requirements still apply during the transition period. Id. But, as the
Commission itself recognized, many smaller companies will not be able to determine
the origin of their minerals during the phase-in period even after completing due
diligence, JA768, and larger companies must depend on smaller companies for
information, JA806. Accordingly, if smaller companies need a four-year phase-in

period in which they may describe their goods as having an “undeterminable” origin,

then so do larger companies.
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E. The Commission’s Decisions Increased The Rule’s Costs Without
Corresponding Benefits, In Violation Of the Commission’s
Statutory Obligation Not To Impose Unnecessary Burdens.

The SEC recognized that each challenged aspect of the rule will increase the
burdens on competition. JA743, JA789-90. Accordingly, 15 U.S.C. {78w(a)(2)
required the Commission to determine whether these burdens are “necessary or
appropriate” to further the purposes of the statute—here, the “compelling social
benefits” of “decreas|ing] the conflict and violence in the DRC.”” JA795; JA780; see
§1502(a), (c)(1). The SEC cannot make this determination without analyzing “the
likelihood that the [regulatory] action will achieve those [statutory] objectives.”
Bradford Nat'l Clearing Corp. v. SEC, 590 F.2d 1085, 1105 (D.C. Cir. 1978). Yet the
Commission failed to conduct this analysis, stating “we are unable to readily quantify
[the benefits] with any precision, both because we do not have the data to quantify the
benefits and because we are not able to assess how effective Section 1502 will be in
achieving those benefits.” JA780, JA795. As noted, the Commission failed even to
determine whether there would be benefits at all. Id.

As Commissioner Paredes aptly said, “[t|he best of intentions cannot substitute
for a rigorous analysis by this agency of whether the social benefits that Section 1502
strives for are likely to be realized by the final rule.” JA715. It was critical for the

SEC to provide this analysis given the danger that an overly stringent rule could

> The Commission recognized the rule was not intended to—and would not—benefit
investors or public companies. JA780.
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backfire and unintentionally harm the Congolese people by creating a devastating de
facto embargo. As the Commission conceded below, it “received a number of
comments fiercely debating whether the disclosure regime would actually yield such a
benefit” to the DRC, JA818, or would instead “exacerbat|e| conditions,” JA816 n.3.

Some commenters argued that the rule will help the DRC, JA780, but others,
including government agencies in adjoining countries and non-profit organizations in
the DRC, argued the contrary. JA780 n.719. These comments were far from
conclusory. Commenters explained that anticipation of the rule was already leading to
a de facto embargo, harming the millions of Congolese who depend on the country’s
mining sector, and millions more in the nine neighboring countries. See supra p.15-16.
For instance, one non-profit group found it to have “been devastating to the mining
communities and the broader economy of Fastern DRC.” JA669. A mining
cooperative in the DRC explained that, with “[e]ach passing day children die from
lack of food and medicines.” JA554. And a DRC industry group wrote that “we can
confirm today that as expected” there is “more smuggling,” a “very big decrease in
revenue” for the government, and a “huge impact” on the livelihoods of innocent
Congolese. JA610.

The Commission mentioned this dispute only in a footnote. JA780 n.719.
And, in that footnote, the Commission did not even attempt to resolve the serious
questions as to the rule’s likely impact on the people it was intended to help. Nor did

it address whether its final rule would have any impact on armed groups, who
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continue to profit by smuggling minerals, most notably gold. See supra p.17. It could
well be that the SEC’s rule will fail to disrupt funding to armed groups, while causing
serious harms to miners and the DRC economy. Indeed, as commenters discussed,
the rule could have a destabilizing influence on the region. See supra p.16. “[I]f there
is anything that seems to be a reliable predictor of chaos and violence anywhere in the
wortld, it is economic hopelessness.” Gallagher Dissent, JAT710.

“More is expected, and should be expected” from an SEC analysis. Gallagher
Dissent, JA711. The agency has a statutory obligation to “base its final rule on a
reasoned assessment that considers the potential consequences of its judgments,”
Paredes Dissent, JAT715. “Without such a cost-benefit analysis, accounting for benefits
as well as costs,” the agency’s analysis cannot “pass muster in this court.” Pub. Citizen,
374 F.3d at 1222; see Motor Vehicle Mfrs. Ass’'n, 463 U.S. at 43 (it is arbitrary and
capricious to “entirely fail[] to consider an important aspect of the problem”).

The district court held that the SEC’s analysis was adequate because “[bly their
terms,” 15 U.S.C. §{78w(2)(2) and {78c(f) “only obligate the SEC to ‘comsider the
impact that a rule or regulation may have on various economic-related factors—etficiency,
competition, and capital formation.” JA874 (second emphasis in original). But

> ¢

section 78w(a)(2) does not only require the SEC to “consider” “economic-related
factors”; it provides that the agency “shall not adopt any such rule or regulation which

would impose a burden on competition not necessary or appropriate iz furtherance of the

purposes of this chapter [15].” 15 U.S.C. {78w(a)(2) (emphases added). As the SEC
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recognized, the rule will burden competition, and the challenged aspects of the rule
will increase that burden. JA795; see JA719, JAT743, JA789-90. The SEC cannot
logically determine whether those burdens “are necessary or appropriate in
turtherance of the purposes” of the statute (which, of course, is part of chapter 15)
without determining whether they »7/ further the statute’s purposes: “to decrease the
conflict and violence in the DRC” and “promot|e] peace and security.” JA795.* Yet
the SEC completely failed to undertake this analysis. Moreover, as Business Roundtable
held, 15 U.S.C. {78(c)(f) obligates the agency to consider whether the added costs of
the agency’s choices are necessary to further a regulation’s purposes; the failure “to
view a cost at the margin, is illogical and, in an economic analysis, unacceptable.” 647
F.3d at 1151.

The district court reasoned that the SEC did not have to determine whether the
rule would actually promote its intended benefits, because the agency created the rule

under an “express, statutory directive from Congress, which was driven by Congress’s

* The district court further concluded that the SEC need not determine whether the
rule will further the statute’s purposes because those purposes are “humanitarian”
rather than “economic.” JA874. The entire premise of the statute, however, is to
impose economic incentives on American businesses to achieve humanitarian goals.
Predicting how the rule will affect the economic decision-making of American
businesses (whether they will react by using conflict-free sources in the region, or by
embargoing the region altogether) is within the Commission’s capabilities. Moreover,
Congtress does not “pursue[] its purposes at all costs,” Rodriguez v. United States, 480
U.S. 522, 525-26 (1987), and assuredly did not intend the SEC to impose astronomical
costs on American companies by making discretionary choices that benefit no one
and are ultimately counterproductive.
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determination that the due diligence and disclosure requirements it enacted would help
to promote peace and security in the DRC.” JA877 (emphasis in original). Of course,
the Commission had to follow the congressional directive to impose « rule. But the
Commission did not have to adopt the particular rule it ultimately promulgated, which
erroneously (1) excluded a de minimis exception; (2) replaced the word “did” with the
word “may”’; (3) extended the rule to non-manufacturers; and (4) created an irrational
phase-in period. Congress did not require these four aspects of the SEC’s rule, and
each of these decisions greatly increased the rule’s already enormous and
unprecedented costs, despite yielding no additional humanitarian benefit (at least none
identified by the Commission). The agency’s failure to analyze the added costs of
these decisions is “illogical” and “unacceptable.” Bus. Roundtable, 647 F.3d at 1151.

F.  The Commission’s Errors Require Vacatur.

These numerous errors in statutory interpretation, economic analysis, and
reasoned decision-making require vacatur. An “unsupported agency action normally
warrants vacatur,” and there is no reason to depart from that ordinary practice here.
Adypocates for Highway & Auto Safety v. Fed. Motor Carrier Safety Admin., 429 F.3d 11306,
1151 (D.C. Cir. 2005). Vacatur is plainly necessary given “the seriousness of the rule’s
deficiencies (and thus the extent of doubt whether the agency chose correctly).”
Comcast Corp. v. FCC, 579 F.3d 1, 8 (D.C. Cir. 2009) (alteration omitted).

The Commission’s erroneous decisions not to create a de minimis exception and

to extend the rule to non-manufacturers will impose costs upon companies that,

51



USCA Case #13-5252  Document #1455974 Filed: 09/11/2013  Page 67 of 198

under a properly structured rule, would have no compliance burdens. Moreover, the
Commission’s overbroad “may have originated” standard greatly increases compliance
burdens by requiring companies to conduct costly due diligence and file reports if
there is even a remote possibility that their minerals originated in the DRC region.
The agency’s deficient cost-benefit analysis, under which it imposed crushing costs
without showing any benefits, casts further doubt on all of these regulatory choices.
Vacatur will not have “disruptive consequences.” Id. This factor “is weighty
only insofar as the agency may be able to rehabilitate its rationale for the regulation,”
and the regulation here will clearly require significant changes. Id. at 9. Also, vacatur
will not cause disruption because companies have not yet filed disclosures, so there is
still time to restructure compliance programs. Vacatur is especially critical because the
compliance costs are enormous and because there is a significant possibility that the

rule, as currently structured, could harm the people it was intended to help.

II. SECTION 1502 AND THE RULE COMPEL SPEECH IN
VIOLATION OF THE FIRST AMENDMENT.

The First Amendment “prohibits the government from telling people what
they must say.” Rumsfeld v. Forum for Academic & Institutional Rights, Inc., 547 U.S. 47, 61
(2006). Section 1502 violates this right by compelling companies to publicly state on
their own websites that their products are “not DRC conflict free.” 15 U.S.C.
§78m(p)(1)(A)(i). This compelled disclosure is intended to serve as a “scarlet letter,”

Gallagher Dissent, JAT10, “[f]orcing a company to associate itself publicly with groups
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engaged in human rights violations” and to “stigmatize [itself] and harm its business,”
JA240.

Even worse, this compelled disclosure will frequently be false or misleading.
Many of the companies forced to make it will not be manufacturing products
containing minerals that funded armed groups. Rather, the companies will simply be
unable to determine the minerals’ origins. See supra p.8-12. Further, requiring a
company to carry the message that its product is not “conflict free” merely because,
say, one out of a thousand parts retains a tiny residue of a catalyst containing tin, is to
mandate that the company convey a highly loaded and contestable characterization—
one that embodies a particular ideological view of what kinds of remote connections
to a war-torn region fairly link a company to the conflict.

Strict scrutiny applies here. The compelled disclosures are not commercial, but
rather “pregnant with political judgments and connotations,” JA187, and they must be
placed on companies’ websites, which typically contain non-commercial as well as
commercial speech. Even if the disclosures were commercial, the statute likewise fails
intermediate scrutiny, because it does not “directly and materially advance[]” a

substantial government interest, and is broader than necessary. R.]. Reynolds Tobacco

Co. . FDA, 696 F.3d 1205, 1212 (D.C. Cir. 2012).”

> The rational basis standard set forth in Zauderer v. Office of Disciplinary Connsel of
Supreme Court of Obio, 471 U.S. 626 (1985), does not apply because, as the SEC

conceded below, the compelled disclosures are not aimed at preventing consumer
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Petitioners do not contest that the government’s interest in promoting peace
and security in the DRC is substantial, even compelling. However, the statute and
rule fail to “directly and materially advance[]” that interest. R.]. Reynolds, 696 F.3d at
1212; see supra p.15-17. As this Court recently explained, “[a] restriction that provides
only ineffective or remote support for the government’s purposes, is not sufficient.”
Id. at 1218-19 (internal citation omitted). Moreover, “mere speculation or conjecture”
is insufficient to uphold a speech restriction. Id. at 1219. Congress must “base its
conclusions” about the efficacy of a speech restriction “upon substantial evidence.”
Turner Broad. Sys., Inc. v. FCC, 520 U.S. 180, 196 (1997); see Edenfield v. Fane, 507 U.S.
761, 770-71 (1993).

“|S]ubstantial evidence” that disclosure requirements on U.S. public companies
will directly ameliorate the violent conflict in the DRC is lacking. Indeed, Congress
did not even hold hearings on the likely impact of Section 1502 until affer the law
passed, and so “did not have an opportunity to consider the section|[’]s
implement|ation] and whether it would help in the conflict in the DRC, and what
effect it would have on the DRC and the ... manufacturers in the United States.”

House Testimony (statement of Rep. Miller). Moreover, the belated congressional

deception. JA909; R.]. Reynolds, 696 F.3d at 1212. Further, the relaxed standard set
torth in SEC v. Wall Street Publishing Institute, 851 F.2d 365, 373 (D.C. Cir. 1988), does
not apply because the rule does not regulate “[s]peech relating to the purchase and
sale of securities,” and because the disclosures must be made publicly on company

websites, JA909.

54



USCA Case #13-5252  Document #1455974 Filed: 09/11/2013  Page 70 of 198

hearings raised serious concerns that the law was #of advancing Congtress’s goals, but
instead “has had a significant adverse effect on innocent bystanders in the DRC,”
resulting in “a de facto embargo,” and that “[d]espite the economic consequences, there
is no indication that the violence is subsiding.” The Unintended Consequences of Dodd-
Frank’s Conflict Minerals Provision: Hearing Before the H.R. Subcomm. on Monetary Policy and
Trade (May 21, 2013); see Nicolas Cook, Congtressional Research Serv., Conflict Minerals
in Central Africa: U.S. and Int’l Responses (July 20, 2012) (concluding that the “conflict in
eastern DRC has long posed a complex set of intractable security, governance, and
human rights challenges, which [Section 1502] alone [is] unlikely to overcome—and
may complicate”). After more than a year of studying the issue, the SEC likewise was
“not able to assess how effective Section 1502 will be in achieving those benefits.”
JA780.

The district court nonetheless held, citing Holder v. Humanitarian Iaw Project, 130
S. Ct. 2705, 2727 (2010), that Congress had substantial evidence that Section 1502
would directly advance its intended goals, because “the foreign relations context in
which Congress enacted Section 1502” required the court’s review to be “particularly
deferential.” JA912-13. But unlike in Humanitarian Law Project, there is “little to which
to defer in this case.” Yusupov v. Att’y Gen. of the United States, 650 F.3d 968, 980-81 (3d
Cir. 2011). Again, Congress held 70 hearings evaluating the likely impact of Section

1502 before passing the law, and the scattered floor statements by a few individual
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Senators on which the district court relied® do not warrant deference in light of the
serious doubts as to the law’s effectiveness raised in later congressional hearings and
in the administrative record. Further, in Humanitarian 1.aw Project deference was
warranted because “Congress [was] conscious of its own responsibility to consider
how its actions may implicate constitutional concerns” and “not to abridge First
Amendment rights.” 130 S. Ct. at 2728. Here, by contrast, Congress never
considered the First Amendment implications of Section 1502, nor whether it could
have advanced the same objectives without compelling speech. Given these factors,
no special deference is due. Boos ». Barry, 485 U.S. 312, 316, 321-22 (1988) (without
such Congressional judgments, applying “the most exacting scrutiny” to a law
regulating speech near foreign embassies).

The statute and regulation also fail intermediate scrutiny because they are
“more extensive than is necessary to serve [the government’s| interest.” R.J. Reynolds,
096 F.3d at 1217. The government could, for instance, have allowed companies to
describe the results of their due diligence in language they consider accurate, rather
than compelling them to state that certain products have not been found to be “DRC

conflict free.” And, based on disclosures made to the agency, the government could

° Contrary to the district court’s premise, floor statements by two Senators do not
equate with “Congtress’s view” or show that “Congress concluded” anything. Se, e.g.,
JA857-58. Further, the fact that Congress previously held hearings on other bills
relating to the DRC provides no basis for deference, as those bills differed from
Section 1502 in numerous respects. Cf. JA915.
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have itself compiled and published a list of products it considers to have problematic
ties to the DRC conflict. By instead forcing companies to denounce their own
products on their own websites, using the government’s language, Section 1502 and
the rule violate the First Amendment.

The SEC’s attempts to mitigate these fatal First Amendment problems by
subtly changing the wording of the compelled disclosure to “not been found to be
DRC conflict free,” and by allowing companies to add further explanatory language,
are clearly insufficient. JA767. Stating on one’s own website that a product has “not
been found to be DRC contflict free” will still leave consumers with the misleading
and harmful impression that the company is complicit in human rights abuses. In any
event, it is no answer to the First Amendment objection to say that a private party is
being compelled to convey the government’s position. Nat'/ Ass’n of Mfrs. v. NLRB, 717
F.3d 947, 957 (D.C. Cir. 2013) (invalidating rule where “the government selected the
message and ordered its citizens to convey that message” and holding it irrelevant that
the message was “to that extent ‘government speech”).

Further, the ability to add qualifying language does little to remove the unfair
stigma. “In other words, the company would first be required to confess but then be
allowed to accompany the confession with a (sort of) retraction.” JA246. This Court
has rejected the argument that a First Amendment violation can be cured by allowing

a company to add additional disclosures alongside compelled speech. Nat’/ Ass’n of
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Mfrs., 717 F.3d at 958. Compelling this burdensome and stigmatizing speech violates

companies’ First Amendment rights.

CONCLUSION

For the foregoing reasons, Appellants request that the district court’s judgment

be reversed.
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5. Lowe’s believes, however, that any action taken to further the goals of ending the
conflict and humanitarian crisis in the DRC must be calculated to be reasonably
effective and should not unduly burden U.S. businesses and legitimate trade.

6. Lowe’s enters into contracts with manufacturers, pursuant to which they manufacture
products for Lowe’s. Some of these products include small amounts of tin, tantalum,
tungsten, or gold.

7. Under Rule 13p-1, a company that enters into such contracts may be covered by the
Rule, “depending on the degree of influence [the company] exercises over the
materials, parts, ingredients, or components to be included in” the products. “The
degree of influence necessary for an issuer to be considered to be contracting to
manufacture a product is based on each issuer’s individual facts and circumstances.”

8. Because of this vague standard, as well as other ambiguities in the rule, Lowe’s has
spent significant resources attempting to determine whether it is subject to the Rule,
and will continue to spend resources, both to determine the scope of the Rule and, if
necessary, to file the reports required under the Rule.

9. On information and belief, if Rule 13p-1 applied only to issuers that themselves
manufactured products containing conflict minerals, and did not apply to issuers that
merely contract to manufacture such products, Lowe’s would not have to incur these

expenses or determine the country of origin of the minerals used in its products.
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there. Magna believes, however, that any action taken in response to the traged& in
the DRC must be calculated to be effective, and should not make the situation worse
while unduly burdening legitimate trade.

4. Magna files reports with the Securities and Exchange Commission under Section
15(d) of the Securities Exchange Act of 1934.

5. Magna manufactures a variety of automotive products, including seats, driveline
systems, plastic assemblies, electronic vision systems, power window and door
systems, fuel and battery systems and electronics. Products such as these regularly
contain gold, tin, tantalum, or tungsten that is (a) deliberately added to the products
and is necessary to their proper functioning; or (b) necessary to the manufacturing
process of the products and deliberately used in that process. Accordingly, at least
some of Magna’s products contain gold, tin, tantalum, or tungsten that is (a)
necessary to their proper functioning and is intentionally added to the products; or (b)
necessary to the manufacturing process of the products and deliberately used in that
process.

6. Based on the foregoing facts, Rule 13p-1 will require Magna to incur expenses
conductinwg- a “reasonable country of origin inquiry” to determine whether the gold,
tin, tantalum, or tungsten in its prdducts originated in the DRC or the adjoining
countries. -

7. Rule 13p-1 provides that an issuer satisfies the “reasonable country of origin inquiry”
requirement by “indicating the facility at which its conflict minerals were processed
and demonstrating that those conflict minerals did not originate in the Covered

Countries or came from recycled or scrap sources.”
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8. On information and belief, despite its best efforts, Magna will be unable to trace the
gold, tin, tantalum, or tungsten used in its products back to the facility at which the
minerals were processed, or to their country of origin.v There does not currently exist
any adequate means to trace minerals back to the facility, let alone their country of
origin; nor, on information and belief, could such a means be successfully
implemented in the next few years, especially considering the length, complexity, and
fluidity of Magna’s’s supply chains. Accordingly, Magna’s attempts to identify the
facility and country of origin would be ineffective and unduly burdensome.

9. Magna would not have to undertake such a process if Rule 13p-1 permitted issuers to
conduct a more sensible “reasonable country of origin inquiry” — for example, by
simply including in their contracts with first-tier suppliers a clause forbidding
sourcing conflict minerals from the DRC or adjoining countries and requiring the
first-tier suppliers to impose an identical clause on their own suppliers (with a similar
requirement that the second-tier suppliers impose such a clause on their suppliers,
etc.), and by inquiring of each first-tier supplier whether it has complied with this
contractual obligation. Magna would choose this method of compliance, if available.

10. Because Magna will not be able to determine the processing facility or country of
origin of its minerals, Magna_will have to conduct “due diligence” on its minerals’
origin and chain of custody, and prepare and file one or more Conflict Minerals
Reports describing, among other things, its due diligence and the products it
manufactures or contracts to manufacture that have been found “DRC conflict
undeterminable” during Rule 13p-1’s initial phase-in period, and that have “not been

found to be ‘DRC conflict free’” thereafter.
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11. Magna will not have knowledge that its products include conflict minerals sourced
from the DRC or adjoining countries, and it will be unable to determine the country
of origin despite its good faith efforts. Magna would not have to conduct due
diligence or prepare and file Conflict Minerals Reports if Rule 13p-1 required only
those issuers that believe their conflict minerals “did originate” in the DRC or
adjoining countries to conduct due diligence and file Conflict Minerals Reports.

12. On information and belief, Section 1502 of the Dodd-Frank Wall Street Reform and
Consumer Protection Act and Rule 13p-1 will compel Magna to describe some or
even all of its products containing tin, tantalum, tungsten, or gold as “DRC conflict
undeterminable” during Rule 13p-1 ’s initial phase-in period, and as having “not been
found to be ‘DRC conflict free’” thereafter.

I declare under penalty of perjury under the laws of the United States that the foregoing is true
and correct. |

EXECUTED this 14™ day of January, 2013, at Aurora, Ontario, Canada.

Mdod ). dimn—

Michael G.R. Sinnaeve

Vice-President,

Operational Improvement and Quality — The Americas
7 ' ' Magna International Inc.
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IN THE
UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

NATIONAL ASSOCIATION OF
MANUFACTURERS, CHAMBER OF
COMMERCE OF THE UNITED STATES
OF AMERICA, BUSINESS
ROUNDTABLE

Petitioners,
No. 12-1422

VS.

UNITED STATES SECURITIES AND
EXCHANGE COMMISSION,

Respondent.

S N N S N N N N N S N N N’ N’

DECLARATION OF DOUGLAS R. MEANS

I, Douglas R. Means, declare as follows:

1. I am the Executive Vice President and Chief of Supply Chain of Cabelas, Inc., a
publicly traded company that files reports with the Securities and Exchange
Commission under Section 13 or 15(d) of the Securities Exchange Act of 1934.

2. I am responsible for many contracts to manufacture Cabela’s products, the
importation of goods and the transportation of goods to the US marketplace. I make
this declaration based on personal knowledge.

3. Cabela’s, Inc. is a member of the Chamber of Commerce of the United States of
America.

4. Cabela’s, Inc. does not itself manufacture any products. Rather, it enters into
contracts to purchase items that are manufactured by others. Some of these products

include small amounts of tin, tantalum, tungsten, or gold.
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5. Under Rule 13p-1, a company that enters into such contracts may be covered by the
Rule, “depending on the degree of influence Cabela’s, Inc. exercises over the
materials, parts, ingredients, or components to be included in” the products. “The
degree of influence necessary for an issuer to be considered to be contracting to
manufacture a product is based on each issuer’s individual facts and circumstances.”

6. Because of this vague standard, Cabela’s, Inc. has spent significant resources
attempting to determining whether it is subject to the Rule, and will continue to spend
resources, both to determine the scope of the Rule and, if necessary, to file the reports
required under the Rule.

7. If Rule 13p-1 applied only to issuers that themselves manufactured products
containing conflict minerals, and did not apply to issuers that merely contract to
manufacture such products, Cabela’s, Inc. would not have to incur these expenses or
determine the country of origin of the minerals used in its products.

I declare under penalty of perjury under the laws of the United States that the foregoing is true
and correct.

EXECUTED this 15th day of January, 2013.

-

Douglas R. Means

Cabela’s EVP and Chief of Supply Chain
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