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ST A TE OF NEW YORK
SUPREME COURT: COUNTY OF ALBANY

COALITION OF CITIZENS
FOR MEDICAL CHOICE INC,
STEPHANIE LEE ALLEN, C.S.T.,
on behalf of herself and
on behalf of all others similarly situated,
JESSICA M. BOND, P.T.A.,
on behalf of herself and
on behalf of all others similarly situated,
BRITTANY JANE FRANCE, P.N.P.,
on behalf of herself and
on behalf of all others similarly situated,
NINA MARIE FRONCZAK, R.N.,
on behalf of herself and
on behalf of all others similarly situated,
DAWN AGATE GIARDINA, P.N.P.,
on behalf of herself and
on behalf of all others similarly situated,
SHAWN MARIE LEGAULT, M.A.,
on behalf of herself and
on behalf of all others similarly situated
ANNA CHRISTINE PETTI, P.T., D.P.T.,
on behalf of herself and
on behalf of all others similarly situated,
JOHN SYRACUSE,
14TH DISTRICT LEGISLATOR

VERIFIED PETITION
Index No. -----

Petitioners,
For Judgment Pursuant to Article 78 of the CPLR,
V.

NEW YORK ST A TE
DEPARTMENT OF HEALTH and
KATHLEEN C. HOCHUL,
GOVERNOR OF NEW YORK,

Respondents.

Petitioners COALITION OF CITIZENS FOR MEDICAL CHOICE INC., STEPHANIE
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M. BOND, P.T.A., on behalf of herself and on behalf of all others similarly situated, BRITTANY
JANE FRANCE, P.N.P., on behalf of herself and on behalf of all others similarly situated, NINA
MARIE FRONCZAK, R.N., on behalf of herself and on behalf of all others similarly situated,
DAWN AGATE GIARDINA, P.N.P., on behalf of herself and on behalf of all others similarly
situated, SHAWN MARIE LEGAULT, M.A., on behalf of herself and on behalf of all others
similarly situated, ANNA CHRISTINE PETTI, P.T., D.P.T., on behalf of herself and on behalf of
all others similarly situated, and JOHN SYRACUSE, 14TH DISTRICT LEGISLATOR
("Petitioners"), as and for their Verified Petition against Respondents NEW YORK STA TE
DEPARTMENT OF HEALTH and KATHLEEN C. HOCHUL, GOVERNOR OF NEW YORK
("Respondents"), by and through their undersigned counsel, hereby allege as follows:

INTRODUCTION
The founders of this country, as expressed in the United States Constitution, which was
ratified on June 21, 1788, as well as the drafters of the New York State Constitution, which was
more recently ratified at the New York State Constitutional Convention held in Albany, New York
from April 5, 1938 to August 26, 1938, set out the basic principles of our democratic government
which have withstood the test of time. While there have been occasional deviations from those
sacred principles over time (for example, the Supreme Court's Dredd Scott finding that African
Americans could not be deemed citizens, and the Supreme Court's holdings in Korematsu which
justified the use of Japanese internment camps during World War II, and in Buck v. Bell justifying
forced sterilization), each branch of government, i.e., the executive, legislative, and judicial, have
generally performed their respective functions as they are constitutionally empowered to do.
Unfortunately, and incredibly, with the appearance of the COVID-19 virus in late 2019 and
early 2020, these basic principles of separation of powers seemingly vanished. Throughout this
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country, and indeed throughout the world, the legislative and judicial branches have stepped back
and allowed the executive branch at nearly all levels of government to assume sole control of both
executive and legislative governmental functions when it concerns the COVID-19 response, and
have unconstitutionally taken fundamental decision-making power away from the individual.
Individuals have been deprived of the right to make decisions about their own health, and that of
their children, and can no longer use their judgment to heed the advice of their personal physicians;
in effect, the government has now seized control of such constitutionally guaranteed rights.
Trying to surmise how and why this has occurred includes consideration of the following
issues: (i) the exaggerated fear of death from COVID-19 fueled by politicians and propagandized
by the less than diligent media; (ii) the complexity of the science and medicine involved which
many of our citizens, legislative bodies, and even the judiciary are not taking the time necessary
to properly understand; and (iii) the irrational and elusive goal of completely eliminating the virus
at any cost, including economic devastation, physical and psychological scarring to millions of our
innocent populace, and the loss of the personal freedoms that our forefathers and their successors
gave their lives to preserve and protect. It is as if the State of New York has not experienced and
survived over thirty (30) pathogenic outbreaks of diseases such as smallpox, cholera, typhoid, and
others with far higher mortality rates than COVID-19, educating the public, but leaving it to people
to decide for themselves what measures to take, and allowing commerce to continue unfettered.
Petitioners urge this Court to set aside the New York State Department of Health regulation
requiring vaccination for healthcare workers, as set forth in 10 NYCRR § 2.61, for the following
reasons: (i) there is no present, medical emergency that justifies the enactment of the Department
of Health's regulations as it applies to healthcare workers employed throughout the State of New
York; (ii) the penalty of termination of employment will not accomplish the stated goal; (iii) the
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Respondents have failed to make the requisite factual findings to invoke the emergency rulemaking
procedure, or none actually exist; (iv) the Respondents have failed to comply with New York State
Administrative Procedure Act § 202; and (v) the Department of Health's emergency regulation
will impact more than 450,000 healthcare workers across the State, is an invalid exercise of the
Department's authority, and requires legislative action by the full New York State Legislature.
NATURE OF ACTION
1.

Petitioners commence this special proceeding pursuant to Article 78 of the CPLR.

Petitioners are being forced to comply with Respondent NEW YORK STATE DEPARTMENT
OF HEALTH's (the "Department of Health") COVID-19 vaccination emergency regulation,
codified at 1 O NYCRR § 2.61 (the "Emergency Regulation"), and are subject to severe disciplinary
measures, up to and including termination from employment, for failure to comply therewith.
2.

Petitioners seek a declaratory judgment that the Emergency Regulation is invalid,

and a preliminary and permanent injunction prohibiting Respondents from enforcing the same.
3.

Petitioners are now in need of immediate injunctive relief from the Emergency

Regulation, because this requirement takes effect on Monday, September 27, 2021.
4.

Absent an injunction, the hann to Petitioners in the loss of their employment and

the rights to practice their chosen profession exceeds any conceivable hann Respondents would
suffer if this Court were to ultimately determine that the Emergency Regulation had been
promulgated and enacted in excess of the Department of Health's statutory authority.
5.

The Emergency Regulation, which mandates that healthcare workers in the State

be vaccinated against COVID-19 on or before September 27, 2021, 1 was adopted as an emergency

This deadline is set at October 7, 2021 for certain other entities and personnel. See 10 NYCRR § 2.6l(c).
4
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regulation under the New York State Administrative Procedure Act ("SAP A"), notwithstanding
the Department of Health's failure to comply with lawful procedure for the adoption thereof.
6.

Further, the Emergency Regulation is arbitrary and capricious given the absence of

any statewide emergency justifying the use of SAP A's emergency adoption procedures, rather than
the standard rulemaking process, and its commensurate notice and comment requirements.
7.

Pursuant to the Department of Health's "Notice of Emergency Adoption" of the

Emergency Regulation, and more specifically, the Department ofHealth's "Job Impact Statement"
set forth therein: "Covered entities may terminate personnel who are not fully vaccinated and who
do not have a valid medical exemption[,] and are unable to otherwise ensure individuals are not
engaged in patient/resident care or expose other covered personnel." A true and correct copy of
the Department of Health's Notice of Emergency Adoption is annexed hereto as Exhibit A.
8.

Petitioners are healthcare workers in the State of New York and are employed by

covered entities that are otherwise obligated to comply with the Emergency Regulation.
9.

Accordingly, Petitioners are required to be vaccinated against COVID-19, or to risk

suffering possible termination from employment, for their failure to comply therewith.
1 O.

By reason of the foregoing, Petitioners respectfully request that this Court declare

the Emergency Regulation invalid, as it is in excess of the Department of Health's jurisdiction, in
violation of lawful procedure, and arbitrary and capricious under Article 78 of the CPLR.
PARTIES
11.

At all times relevant hereto, Petitioner COALITION OF CITIZENS FOR

MEDICAL CHOICE INC. was and is a not-for-profit corporation organized and existing under
the laws of the State of New York, which represents approximately five hundred (500) healthcare
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workers and personnel employed throughout the State of New York, who are obligated to comply
with the Emergency Regulation, and who are united in interest in this special proceeding.
12.

At all times relevant hereto, Petitioner STEPHANIE LEE ALLEN, C.S.T., was and

is a resident of the County of Erie, State of New York, and was and is employed by MILLARD
FILLMORE SUBURBAN HOS PIT AL as a Certified Surgical Technologist.
13.

Upon information and belief, Millard Fillmore Suburban Hospital is a "covered

entity," and is therefore required to comply with the Emergency Regulation.
14.

Upon information and belief, Millard Fillmore Suburban Hospital implemented a

policy pursuant to which its employees must be vaccinated against COVID-19. An employee's
failure to be vaccinated, or to otherwise obtain a valid medical exemption from vaccination under
the Emergency Regulation, on or before September 27, 2021 will result in termination,
15.

Petitioner STEPHANIE LEE ALLEN remains unvaccinated against COVID-19.

16.

At all times relevant hereto, Petitioner JESSICA M. BOND, P.T.A., was and is a

resident of the County of Erie, State of New York, and was and is employed by BROTHERS OF
MERCY NURSING & REHABILITATION CENTER as a Physical Therapy Assistant.
1 7.

Upon information and belief, Brothers of Mercy Nursing & Rehabilitation Center

is a "covered entity," and is therefore required to comply with the Emergency Regulation.
18.

Upon information and belief, Brothers of Mercy Nursing & Rehabilitation Center

implemented a policy pursuant to which its employees must be vaccinated against COVID-19. An
employee's failure to be vaccinated, or to obtain a valid medical exemption from vaccination under
the Emergency Regulation, on or before September 27, 2021 will result in termination.
19.

Petitioner JESSICA M. BOND remains unvaccinated against COVID-19.
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At all times relevant hereto, Petitioner BRITTANY JANE FRANCE, P.N.P., was

and is a resident of the County of Orleans, State of New York, and was and is employed by
UNIVERSITY OF ROCHESTER - STRONG MEMORIAL HOISPIT AL as a Nurse Practitioner.
21.

Upon information and belief, University of Rochester - Strong Memorial Hospital

is a "covered entity," and is therefore required to comply with the Emergency Regulation.
22.

Upon information and belief, University of Rochester- Strong Memorial Hospital

implemented a policy pursuant to which its employees must be vaccinated against COVID-19. An
employee's failure to be vaccinated, or to obtain a valid medical exemption from vaccination under
the Emergency Regulation, on or before September 27, 2021 will result in termination.
23.

Petitioner BRITTANY JANE FRANCE remains unvaccinated against COVID-19.

24.

At all times relevant hereto, Petitioner NINA MARIE FRONCZAK, R.N., was and

1s a resident of the County of Monroe, State of New York, and was and is employed by
ROCHESTER GENERAL HOSP IT AL as a Registered Nurse.
25.

Upon information and belief, Rochester General Hospital is a "covered entity," and

is therefore required to comply with the Emergency Regulation.
26.

Upon information and belief, Rochester General Hospital implemented a policy

pursuant to which its employees must be vaccinated against COVID-19. An employee's failure to
be vaccinated, or to otherwise obtain a valid medical exemption from vaccination under the
Emergency Regulation, on or before September 27, 2021 will result in termination.
27.

Petitioner NINA MARIE FRONCZAK remains unvaccinated against COVID-19.

28.

At all times relevant hereto, Petitioner DAWN AGATE GIARDINA, P.N.P., was

and is a resident of the County of Erie, State of New York, and was and is employed by FAMILY
CHOICE OF NEW YORK as a Primary Care Provider.
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Upon information and belief, Family Choice of New York is a "covered entity,"

and is therefore required to comply with the Emergency Regulation.
30.

Upon information and belief, Family Choice of New York implemented a policy

pursuant to which its employees must be vaccinated against COVID-19. An employee's failure to
be vaccinated, or to otherwise obtain a valid medical exemption from vaccination under the
Emergency Regulation, on or before September 27, 2021 will result in termination.
31.

Petitioner DAWN AGATE GIARDINA remains unvaccinated against COVID-19.

32.

At all times relevant hereto, Petitioner SHAWN MARIE LEGAULT, M.A., was

and is a resident of the County of Monroe, State of New York, and was and is employed by
ROCHESTER REGIONAL HEAL TH as a Medical Assistant.
33.

Upon information and belief, Rochester Regional Health is a "covered entity," and

is therefore required to comply with the Emergency Regulation.
34.

Upon information and belief, Rochester Regional Health implemented a policy

pursuant to which its employees must be vaccinated against COVID-19. An employee's failure to
be vaccinated, or to otherwise obtain a valid medical exemption from vaccination under the
Emergency Regulation, on or before September 27, 2021 will result in termination.
35.

Petitioner SHAWN MARIE LEGAULT remains unvaccinated against COVID-19.

36.

At all times relevant hereto, Petitioner ANNA CHRISTINE PETTI, P.T., D.P.T.,

was and is a resident of the County of Steuben, State of New York, and was and is employed by
IRA DAVENPORT MEMORIAL HOSPITAL as a Rehab Supervisor.
3 7.

Upon information and belief, Ira Davenport Memorial Hospital 1s a "covered

entity," and is therefore required to comply with the Emergency Regulation.
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Upon information and belief, Ira Davenport Memorial Hospital implemented a

policy pursuant to which its employees must be vaccinated against COVID-19. An employee's
failure to be vaccinated, or to otherwise obtain a valid medical exemption from vaccination under
the Emergency Regulation, on or before September 27, 2021 will result in termination.
39.

Petitioner ANNA CHRISTINE PETTI remains unvaccinated against COVID-19.

40.

At all times relevant hereto, Petitioner JOHN SYRACUSE, 14TH DISTRICT

LEGISLATOR was and is the Vice Chairman of the Legislature in Niagara County. Although Mr.
Syracuse is not a healthcare worker obligated to comply with the Emergency Regulation, as a local
government official in the State of New York, Mr. Syracuse has witnessed firsthand the complete
aberration of any semblance of separation of powers from the onset of the COVID-19 pandemic,
and otherwise remains opposed to the unlawful implementation of the Emergency Regulation.
41.

At all times relevant hereto, Respondent NEW YORK STATE DEPARTMENT

OF HEALTH was and is an agency of the New York State Government with a principal place of
business located at Coming Tower, Empire State Plaza, Albany, New York 12237.
42.

At all times relevant hereto, Respondent KATHLEEN C. HOCHUL ("Governor

Hochul") was and is the Governor of the State of New York, and is sued in her official capacity,
with a principal place of business located at State Capitol Building, Albany, New York 12224.

JURISDICTION AND VENUE
43.

This Court has jurisdiction over this special proceeding pursuant to CPLR § 7804,

New York State Constitution Article 6, § 7, and the common law of the State of New York.
44.

Albany County is a proper venue for this proceeding under CPLR §§ 7804(b) and

506(b) because it is a county within the judicial district where Respondents made the determination
complained of or refused to perform the duty enjoined upon them, or where the proceedings were

9
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brought in the course of which the matter sought to be restrained originated, or where the material
events otherwise took place, or where the principal offices of Respondents are located.

BACKGROUND
Expiration of State Disaster Emergency
45.

On June 24, 2021, former Governor Andrew M. Cuomo ("Governor Cuomo")

permitted the State Disaster Emergency with respect to the COVID-19 pandemic to expire, which
he had initially declared on March 7, 2020, and had theretofore extended by Executive Order.
46.

Governor Cuomo's basis for permitting the State Disaster Emergency to expire

was, as he expressly stated, in relevant part: "New York's dramatic progress against COVID-19,
with the success in vaccination rates, and declining hospitalization and positivity statewide"2
47.

As stated by Governor Cuomo in his Press Release announcing the expiration of

the State Disaster Emergency on or about June 23, 2021 (i.e., the day before said expiration):
Since March of 2020, a variety of actions had been taken by Executive Order to
assist in the rapid response to the [COVID-19] pandemic by state agencies, local
governments, hospitals, and businesses by both temporarily suspending or
modifying laws as well as utilizing temporary directives. [] New York went from
one of the worst infection rates to the lowest infection rate in the country, and it
was all because of the efforts of New Yorkers who were smart, united[,] and did
what they needed to do throughout this entire [COVID-19] pandemic. [] Now we're
starting to write a new chapter for a post-COVID New York=the [State Disaster
Emergency] is ending and we can focus on reimagining, rebuilding and renewing
our state. This doesn't mean CO VID is gone, we still have to get more New Yorkers
vaccinated, but we are getting back on track and starting to live life once again. 3
48.

Previously, during the pendency of the State Disaster Emergency, there arguably

existed a statutory basis (i. e., under Chapter 23 of the Laws of 2020) for the State of New York to
impose a vaccination requirement. Chapter 23 of the Laws of 2020 ("Chapter 23 ") authorized the

2

See "Governor Cuomo Announces New York Ending COVID-19 State Disaster Emergency on June 24,"
June 23, 2021 Press Release (last visited September 25, 2021).
Id.
10
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Governor of New York to issue directives related to controlling the spread of COVID-19. A copy
of Chapter 23 is attached hereto as Exhibit B. However, Chapter 23 was repealed by Chapter 71
of the Laws of 2021 ("Chapter 71 "). A copy of Chapter 71 is attached hereto as Exhibit C.
49.

While Chapter 71 did continue some of the powers delegated to the Governor by

Chapter 23, it did so only during a declared State Disaster Emergency. See Exhibit C.
50.

Accordingly, with Chapter 23 repealed and Chapter 71 no longer of any legal effect

due to the expiration of the State Disaster Emergency, there is no longer any statute that New
York's Executive Branch can even argue provides a statutory basis for 10 NYCRR § 2.61.
51.

The above notwithstanding, one month later, on July 28, 2021, Governor Cuomo

announced his intention to implement a mandatory vaccine regime in the State of New York,
despite no such mandate existing from the Food and Drug Administration (the "FDA"), the Centers
for Disease Control and Prevention (the "CDC"), or even the White House/President Biden.
52.

4

During that same conference, Governor Cuomo announced that healthcare workers

at state-controlled hospitals would be required to be vaccinated against COVID-19 on or before
September 27, 2021, or lose their job and possibly endure other serious consequences. Id.
53.

Despite Governor Cuomo's condemnatory statements during his press conference,

he neither: (i) declared a new State Disaster Emergency with respect to COVID-19; nor (ii) issued
an Executive Order requiring individuals to become vaccinated against COVID-19.
54.

On August 24, 2021, Governor Cuomo resigned from his position as the Governor

of the State of New York, and Governor Hochul assumed the position of Governor.

Office of Governor Pressroom, Video, Audio, Photos & Rush Transcript: Governor Cuomo Announces
Patient-Facing Healthcare Workers at State-Run Hospitals Will Be Required to Get Vaccinated for COVJD-19 by
Labor Day (July 29, 2021 ), available at https://www.govemor.ny.gov/news/video-audio-photos-rush-transcriptgovemor-cuomo-announces-patient-facing-healthcare-workers (last visited September 22, 2021 ).
4
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To date, Governor Hochul has not issued any Executive Orders declaring a State

Disaster Emergency pertaining to COVID-19. Likewise, Governor Hochul has not issued any
Executive Order(s) requiring individuals to become vaccinated against COVID-19.

COVID-19 Vaccines
56.

In December 2020, the FDA granted an Emergency Use Authorization ("EUA")

for two (2) COVID-19 vaccines - one sold by Pfizer-BioNTech and the other sold by Moderna.
57.

5

Each of the vaccines utilize a particular form of mRNA technology that has never

previously been used in a vaccine, whether under an EUA or a full FDA license, anywhere.
58.

In February 2021, the FDA thereafter granted an EUA for a third, single-dose

vaccine sold by Jolmson & Jolmson, which is a novel, viral vector vaccine platform.
59.

6

The EUA applications for these three (3) vaccines were based largely upon data

which supports that each of these vaccines may reduce certain symptoms ofCOVID-19; however,
the FDA's EUAs have made it abundantly clear that there is no evidence that the COVID-19
vaccines can prevent recipients from becoming infected with, and transmitting, the virus.
60.

As the FDA explained in its Briefing Documents for each of the vaccines, at the

time of EUA approval, the data was "not available to make a determination about how long the
vaccine[ s] will provide protection, nor [was] there evidence that the vaccine prevents [the]
transmission of SARS-CoV-2 [i.e., the virus that causes COVID-19] from person to person."

See "FDA Takes Key Action in Fight Against COVID-19 By Issuing Emergency Use Authorization for First
COVID-19 Vaccine," Food and Drug Administration Press Release (last visited September 22, 2021); "FDA Takes
Additional Action in Fight Against COVID-19 By Issuing Emergency Use Authorization for Second COVID-19
Vaccine," Food and Drug Administration Press Release (last visited September 22, 2021)
6
"FDA Takes Additional Action in Fight Against COVID-19 By Issuing Emergency Use Authorization for
Third COVID-19 Vaccine," Food and Drug Administration Press Release (last visited September 22, 2021)
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In fact, the FD A's Briefing Documents, supporting the grant of an EUA, expressly

set forth the following as being unknown: (i) effectiveness in certain populations at high risk of
severe COVID-19; (ii) effectiveness in individuals previously infected; (iii) effectiveness against
asymptomatic infection; (iv) effectiveness against the long-term effects of COVID-19; (v)
effectiveness against mortality; and (vi) effectiveness against transmission of COVID-19.7
62.

The FDA's Briefing Documents also make clear that there is much that remains

unknown about the safety of the COVID-19 vaccines, including, but not limited to: (i) any adverse
reactions that are very uncommon; (ii) any adverse reactions that require longer follow-up to be
detected; and (iii) whether the vaccines will cause "vaccine-enhanced disease." Id.
63.

The FDA's EUA Authorization Letters concluded that each vaccine was "[a]n

investigational vaccine not licensed for any indication," and required "[ a ]11 promotional material
related to the COVID-19 [ v ]accine clearly and conspicuously [] state that this product has not been
approved or licensed by the FDA, but has [only] been authorized for emergency use [only]."8
64.

On August 23, 2021, the FDA granted full approval to Pfizer-BioNTech's COVID-

19 vaccine, licensed under the name "COMIRNA TY," for people ages sixteen (16) and up.9
65.

However, as of the date of this filing, the FDA has not yet granted full approval for

either the Moderna and/or Johnson & Johnson COVID-19 vaccines. Moreover, and perhaps more
significantly, there is no FDA-approved vaccine for children under the age of sixteen (16).

"FDA Briefing Document Pfizer-BioNTech COVID-19 Vaccine," available online at
https://www.fda.gov/media/144?45/download; "FDA Briefing Document Moderna COVID-19 Vaccine," available
online at https://www.fda.gov/media/ 1444 34/ download; "FDA Briefing Document Janssen Ad26. CO V2S Vaccine for
the Prevention of COVID-19," available online at https://www.fda.gov/media/146? 17 /download.
See https://www.fda.gov/media/l 44412/download; https://www .fda.gov/media/144636/download;
https://www.fda.gov/media/146303/download ( emphasis added).
9

and

FDA Approves First COVID-19 Vaccine, Press Release, https://www.fda.gov/news-events/pressannouncements/fda-approves-first-covid-19-vaccine (last read September 11, 2021)
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The Vaccine Adverse Event Reporting System (the "VAERS") is a national early

warning system set up to detect possible safety problems and issues concerning U.S.-licensed
vaccines, and is co-managed by the CDC and the FDA. On or about September 17, 2021, an
advisory panel to the FDA held a meeting to vote on whether or not to recommend booster shots
for a COVID-19 vaccine. At this meeting, the FDA advisory panel recommended against requiring
booster shots for people under sixty-five (65). At this meeting of the FDA advisory panel, a slide
was shown that demonstrated an undisputed 1000% increase in V AERS safety reports in 2021.
67.

Petitioners have witnessed adverse side effects of vaccinations through the course

of their employment, as well as the ineffectiveness of vaccination to prevent COVID-19.
68.

Petitioners are unvaccinated and unwilling to get vaccinated for various religions,

medical, health, and other good faith reasons, as set forth hereinabove and hereinbelow.

The Emergency Regulation -10 NYCRR § 2.61
69.

On August 26, 2021, the Department of Health filed a Notice of Emergency

Adoption of the Emergency Regulation, codified at 1 O NYCRR § 2.61. See Exhibit A.
70.

As set forth in the Emergency Regulation, effective as of August 26, 2021:
Covered entities shall [] require personnel to be fully vaccinated against
COVID-19, with the first dose for current personnel received by September
27, 2021 for general hospitals and nursing homes, and by October 7, 2021
for all other covered entities absent receipt of an exemption as allowed [].

71.

Pursuant to 10 NYCRR § 2.61(a), "covered entities" are defined to include:
(i)
any facility or institution included in the definition of "hospital" in
[S]ection 2801 of the Public Health Law, including but not limited to
general hospitals, nursing homes, and diagnostic and treatment centers;
(ii)
any agency established pursuant to Article 36 of the Public Health
Law, including but not limited to certified home health agencies, long term
home health care programs, [AIDS] home care programs, licensed home
care service agencies, and limited licensed home care service agencies;

14
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(iii)

hospices as defined in [S]ection 4002 of the Public Health Law; and

(iv)
adult care facilit[ies] under the Department[ of Health]'s regulatory
authority, as set forth in Article 7 of the Social Services Law.
72.

The severe penalty for healthcare workers' non-compliance with the Emergency

Regulation is, in effect, termination. Pursuant to the Department of Health's "Notice of Emergency
Adoption" of the Emergency Regulation, and more specifically, the Department of Health's "Job
Impact Statement" set forth therein: "Covered entities may terminate personnel who are not fully
vaccinated and who do not have a valid medical exemption[,] and are unable to otherwise ensure
individuals are not engaged in patient/resident care or expose other covered personnel."
73.

The Emergency Regulation, codified at 1 O NYC RR § 2.61, does not at this time

permit healthcare workers to apply for religious exemptions as an alternative to vaccination.
74.

The Emergency Regulation, codified at 10 NYCRR § 2.61, does not at this time

permit healthcare workers to wear face-coverings as an alternative to vaccination.
75.

The Emergency Regulation, codified at 10 NYCRR § 2.61, does not at this time

provide an exemption to this vaccination requirement for healthcare workers that were previously
infected with COVID-19, and who have, as a result thereof, acquired natural immunity.
The Department of Health Enacted the Emergency Regulation (10 NYCRR § 2.61)
in Violation of Lawful Procedure and in Excess of its Jurisdiction
76.

There is a clear public interest in governmental entities such as the Department of

Health complying with lawful procedure in the enactment of statutes, laws, rules, and regulations,
particularly when they impose penalties on individuals and entities for non-compliance.
77.

Moreover, only the New York State Legislature is empowered to make critical

policy decisions and engage in legislation/law-making, not the Executive Branch. It is a critical

15
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policy decision to exclude a significant subpopulation of New Yorkers (i.e., the unvaccinated)

from entire sectors of the economy (i.e., hospitals, nursing homes, and other covered entities).
78.

It is a critical policy decision to not provide a religious exemption to a vaccination

requirement such as that set forth in the Emergency Regulation. Critical policy decisions can only
be made by the Legislature voting on, and passing, a bill. New York Const. Art. III, § 1.
Accordingly, the Emergency Regulation violates Article III,§ 1 of the New York Constitution.
79.

In the State of New York, the standard agency rulemaking procedure provides for

notice and comment of proposed regulations, which invites public participation, and requires
governmental accountability and transparency. See generally SAPA§§ 201-207, et seq.
80.

Recognizing that exigent circumstances sometimes require expedited rulemaking,

however, the New York State Legislature enacted SAPA§ 202(6), which provides a mechanism
for emergency adoption of regulations, but which has strict procedural requirements to prevent
abuse of the procedure to evade the public participation otherwise required in rulemaking.
81.

SAPA§ 202(6)(a) provides, in relevant part ( emphasis added): "[I]f an agency finds

that the immediate adoption of a rule is necessary for the preservation of the public health, safety
or general welfare[,] and that compliance with the [non-emergency rulemaking] requirements of
[SAP A § 202( 1)] would be contrary to the public interest, the agency may dispense with all or part
of such [ non-emergency rulemaking] requirements and adopt the rule on an emergency basis."
82.

It is pursuant to this emergency rulemaking procedure that the Department of

Health purported to enact the Emergency Regulation, codified at 1 O NYCRR § 2.61.
83.

Here, however, the Department of Health expressly failed to comply with the lawful

procedures for adoption of emergency regulations set forth in, inter afia, SAP A § 202( 6)( d).
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On August 26, 2021, the Department of Health filed with the Secretary of State a

Notice of Emergency Adoption of the Emergency Regulation. See Exhibit A.
85.

To invoke the emergency adoption procedures of SAPA§ 202(6), an agency must

first set forth a finding of emergency. However, in violation of SAPA§ 202(6)(d)(iv), the Notice
of Emergency Adoption fails to contain the findings required by SAPA§ 202(6)(a), to wit:
[T]hat the immediate adoption of a rule is necessary for the preservation of
the public health, safety or general welfare and that compliance with the
requirements of [SAP A § 202( 1)] would be contrary to the public interest.
86.

The Department of Health's Notice of Emergency Adoption includes a section

entitled "Emergency Justification," which is devoid of any explicit statements regarding these
factors, much less statements that could be considered to describe the findings with specificity.
87.

The final sentence of the Emergency Justification, ostensibly intended as work-

around of the requirements of SAP A § 202( 6), is insufficient by and of its own text. That sentence
states: "Accordingly, pursuant to the State Administrative Procedure Act Section 202(6), a delay
in the issuance of these emergency regulations would be contrary to public interest."
88.

SAPA§ 202(6)(d)(iv) requires more than conclusory findings. Rather, it requires:

"[A] statement fully describing the specific reasons for such findings and the facts and
circumstances on which such findings are based," (emphasis added) including, "at a minimum":
[A] description of the nature and [] location of the public health, safety or
general welfare need requiring adoption of the rule on an emergency basis;
[A] description of the cause, consequences, and [] duration of such need;
An explanation of why compliance with the [non-emergency] requirements
of [SAP A § 201 (1)] would be contrary to the public interest; and
[ A ]n explanation of why the current circumstance necessitates that the
public and interested parties be given less than the minimum period for
notice and comment provided for in subdivision one of this section.
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Even generally, nothing within the Notice of Emergency Adoption's "Emergency

Justification" could amount to a statement fully describing the specific elements set forth in SAPA
§ 202(6)(d)(iv), as set forth and described above. Instead, the Emergency Justification amounts to
a boilerplate statement that includes myriad inaccuracies regarding the COVID-19 vaccines.
90.

For example, the Emergency Justification states that COVID-19 vaccines "reduce

the number of COVID-19 infections, including the Delta variant." Notwithstanding that this is
blatantly inaccurate, Respondents cite no sources or data to support this conclusory statement.
91.

Respondents' failure to support their assertions with science emphasizes that there

is no evidence to conclusively establish that the COVID-19 vaccines reduce transmission.
92.

According to the CDC, even those individuals who are vaccinated against COVID-

19 can thereafter become infected with the virus, expressly including its Delta variant.
93.

10

Moreover, the CDC's own data and statistics 11 demonstrate that the COVID-19

infections rates have increased in-spite of a dramatic increase in vaccination rates:
Cumulative vaccinations
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See, e.g., "The Possibility ofCOVID-19 after Vaccination: Breakthrough Infections," United States Centers
for Disease Control and Prevention (last visited September 22, 2021).
11
Coronavirns (COVID-19) Statistics (last visited September 1 O, 2021)
10
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Even if, as Respondents assert, the emergence of the Delta variant warranted an

emergency regulation, such emergency regulation must comply with SAPA§ 202(6)(d)(iv).
95.

The Department of Health's two (2) conclusory sentences regarding the Delta

variant are not specific reasons that would satisfy the issuance of emergency regulation which
impacts hundreds of thousands of healthcare workers in the State of New York. Moreover, there
is no conclusive proof that COVID-19 vaccines are effective against Delta variant infections.
96.

In addition, there is no justification for Respondents having labeled healthcare

facilities as the epicenters of the spread of COVID-19. According to the State's "Contact Tracing
Data," healthcare delivery amounts to just 7.81 % of COVID-19 transmissions in the State.12
97.

Healthcare workers are already one of the most vaccinated groups of employees in

and throughout the State of New York; to wit, as of September 22, 2021, eighty-four percent (84%)
of hospital workers in the State of New York have completed a COVID-19 vaccination series.13

12

"What New York's Contact Tracing Data Show," Spectrum News (last visited September 22, 2021).

13
Hospital Worker Vaccinations, COVID-19 Vaccines (https://covid l 9vaccine.health.ny.gov/hospital-workervaccinations) (last visited September 22, 2021).
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Accordingly, if, as Respondents asseti, COVID-19 vaccines are effective against

the Delta variant, and the vast majority of healthcare workers are already vaccinated against the
virus, there should be no reason for an emergency mandate singling out healthcare workers.
99.

This Petition does not challenge the existence of the COVID-19 pandemic, and the

severe impact that it has had on the lives of every citizen of the State of New York.
1 OO.

It also does not challenge that, following Governor Cuomo's declaration of a State

Disaster Emergency on March 7, 2020 via his issuance of Executive Order 202, 14 that emergency
action was at times necessary to safeguard the health and safety of the citizens of this State.
101.

However, there must be an end to that emergency justification, and Governor

Cuomo's declaration of the end to the State Disaster Emergency appears to be a logical end point.
102.

The Department of Health's conclusory statement concerning the Delta variant is

wholly and plainly insufficient to justify the expedited enactment of an emergency regulation.
103.

If the Department of Health believed such an emergency still existed or would still

exist following the end of the prior State Disaster Emergency, it could and should have complied
with the specific requirements of SAPA by stating its reasoning with the requisite particularity.
The Department's failure to do so is fatal to the attempted adoption of 10 NYCRR § 2.61.
104.

Simply stated, valid statutory law of the State of New York requires, even in an

emergency, for agencies to comply with lawful procedure when adopting regulations.
105.

The Department of Health's wholesale failure to comply with SAP A's procedural

requirements renders the Emergency Regulation invalid under CPLR Article 78, as it is in excess
of the agency's jurisdiction, arbitrary and capricious, and otherwise invalid as a matter oflaw.

14

See Executive Order 202.
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The Absence of any "Emergency" in the Healthcare Field
106.

Notwithstanding that the Department of Health blatantly failed to comply with the

provisions of SAPA § 202(6) in enacting the Emergency Regulation, and that the Emergency
Regulation is, for that reason alone, invalid as a matter of law, the fact of the matter remains that
despite the Department of Health's claim of an "emergency" in an attempt to trigger the emergency
rulemaking provisions of SAPA § 202(6), there is no present, legitimate "emergency" in the
healthcare field, which expressly undermines the enactment of the Emergency Regulation.
107.

For example, on September 22, 2021, 198,847 individuals in the State of New York

were tested for COVID-19, and only 4,814 tested positive, yielding a positivity rate of 2.42%.15
108.

This positivity rate is significantly lesser than the positivity rate at most points

during the duration of the COVID-19 pandemic, under the declared State Disaster Emergency.
109.

Similarly, the hospitalization and fatality rates for COVID-19 are also significantly

lesser than at most points during the duration of the COVID-19 pandemic; to wit, and by way of
example herein, the CDC has promulgated the following charts, which demonstrate the decreased
hospitalization and fatality rates in Erie County, where many of Petitioners are employed:

i·M®íi::i/9

Hospitalizations in Erie County, New York
7 Day Moving Averages
Tue.Jan zrst 2020-Tue, Sep 21st 2021
Use sl,der to update urne series chart

Data through Mon Sep 20 202"

New Admissions (last 7 days)

86

Rare o' New Adrruss.o-rs (last; days)
% Change (last 7 days)

ci. Beds Used (last 7 days)
~ Change(last ìdays)

15

3.81
16.22

5.29

o

See New York State Department of Health COVID-19 Tracker (September 22, 2021).
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Similar to Erie County, the Department of Health reports that, as of September 22,

2021: (i) there were only 1.48 gross new hospitalizations per 100,000 individuals; (ii) there were
only 26.68 new cases per 100,000 individuals; (iii) thirty-three percent (33%) of hospital beds in
and throughout the State of New York remained available; and (iv) the fatality rates of individuals
due to COVID-19 have continued to plummet, despite the reported increase in overall cases.
111.

This is not to say that the COVID-19 pandemic has not been severe, or again, that

executive action was not required at times (and authorized under prior versions of Executive Law
§ 29-a), but rather, that the state of affairs in New York State at this moment simply does not
constitute an "emergency" supporting the unlawful enactment of the Emergency Regulation.
112.

Moreover, the lack of any purported emergency is apparent on and by the face of

the Emergency Regulation: to wit, whereas the Notice of Emergency Adoption of the Emergency
Regulation was filed by Department of Health on August 26, 2021, the vaccination requirements
set forth therein were not to take effect for at least another thirty-two (32) days, respectively. If
this were a true emergency, presumably the Department of Health would have required a more
rapid approach to the vaccination requirement, but alas, such an approach was not taken.
113.

The Emergency Regulation, despite lacking a true "emergency" upon which to be

based, could impact upwards of 100,000 healthcare workers throughout the State of New York
who, for any number ofreasons, have elected night to be vaccinated against COVID-19.
114.

However, it is likely that at least fifty percent (50%) of these healthcare workers

have acquired natural immunity by reason of having previously been infected with COVID-19,
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which would effectively render the COVID-19 vaccine redundant, as it has been proven that those
with natural immunity have stronger, and longer-lasting, immunity against the virus.
115.

Notwithstanding same, and as otherwise set forth herein, the Department of Health

has not provided an exemption from the Emergency Regulation for those with natural immunity,
and a majority of physicians have heretofore refused to even write prescriptions for individuals to
obtain antibody tests, which would support an exemption from the Emergency Regulation.
116.

The Emergency Regulation, particularly given the lack of any present, legitimate

emergency upon which to invoke the emergency rulemaking provisions of SAPA § 202(6), will
unquestionably have a devastating impact upon the healthcare community at large.
117.

New York State Senator George Bonello, Senator for New York's 57th District,

wrote to Governor Hochul and Dr. Howard M. Zucker, M.D., the former Commissioner of the
Department of Health, on September 13, 2021 describing the inevitable impact of the Emergency
Regulation upon the healthcare community in his District in the event the Emergency Regulation
were not revoked prior to its effective date of September 27, 2021. A true and correct copy of
Senator Borrello's Letter to Governor Hochul and Dr. Zucker is annexed hereto as Exhibit D.
118.

Therein, Senator Bonello noted, inter a lia, that: "The practical implications of this

impending exodus of health care workers are dire and have the potential to severely impair the
ability of hospitals, nursing homes and assisted living facilities to operate at full capacity. This is
particularly concerning because the health care sector has already been experiencing significant
staffing shortages for several years. [Healthcare facilities] lack any kind of a staffing 'cushion'
that could mitigate the impact of mandate-driven staff departures." See Exhibit D.
119.

Sadly, this real-world impact of the Emergency Regulation upon the healthcare

sector has started to take effect and wreak havoc upon the State's healthcare infrastructure.
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It has been widely reported that hospitals in Erie County, Lewis County, Albany

County, Niagara County, and Monroe County have all announced their fears with respect to the
anticipated staffing shortages, with many announcing that they will need to cease certain types of
operations, or new admissions altogether, as a direct result of the Emergency Regulation.
121.

Far from there being a present, legitimate emergency upon which to base the

enactment of the Emergency Regulation, the only true emergency at present is the devastating
impact that the Emergency Regulation will have upon the healthcare industry at large when its
improper and unlawful provisions take effect on September 27, 2021 and October 7, 2021.
The Emergency Regulation Is
Unnecessary for the Protection of the Public Health and Welfare
122.

In issuing the Emergency Regulation, Respondents have instituted a mandate that

is contrary to the Department of Health's goal of protecting the public health and welfare.
123.

Voices across the political and medical spectrums have, in good faith, challenged

the safety of the COVID-19 vaccines and their redundancy in light of natural immunity.
124.

In particular, many persons, including, but not limited to Petitioners, are hesitant

to become vaccinated due to the accelerated timeline of the COVID-19 vaccine development.
125.

While a typical vaccine development timeline usually takes five (5) to ten (10)

years, the development of each of the COVID-19 vaccines took just over one (1) year. 16
126.

Accordingly, due to a lack of studies that conclusively establish the absence of any

long-term side effects associated with the receipt of the COVID-19 vaccines, many healthcare
workers, including each of Petitioners, have elected to abstain from immediate vaccination.

16

See "Vaccine Research & Development," Johns Hopkins University School of Medicine Coronavirus
Resource Center (last visited September 22, 2021 ).
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Moreover, it cannot be disputed that numerous healthcare workers, including, but

not limited to, many of Petitioners, have developed a natural immunity against COVID-19 by way
of said workers already having been infected with the virus, and fully recovering from same.
128.

To wit, an Israeli follow-up study of 6.4 million individuals demonstrated clearly

that naturally-acquired COVID-19 convalescence immunity was at least equivalent to vaccine-

acquired immunity in preventing COVID-19 infection, morbidity, and mortality.17
129.

Faring at least as well as those vaccinated, 187,549 unvaccinated COVID positive

individuals who tested positive between June 1, 2020 to September 30, 2020, and were followed
through March 20, 2021, revealed that 894 (0.48%) had been re-infected; 38 (0.02%) had been
hospitalized, 16 [0.008%] with severe disease, and only one (1) individual died. Id. at 173.
130.

The authors of the aforementioned Israeli Study concluded, unequivocally, that:

"Our results question the need to vaccinate previously infected individuals." Id. at 174.
131.

The Cleveland Clinic has confirmed the findings of the Israeli Study in a similar

follow-up study of their own employees. 18 The Cleveland Clinic Study found zero (O) COVID-19
re-infections during a five ( 5) month follow-up of 13 59 infected, but unvaccinated, employees,
and concluded that such persons were "unlikely to benefit from COVID-19 vaccination."
132.

The Emergency Regulation, codified at 10 NYCRR § 2.61, does not include an

exemption from the vaccination requirement for those with natural immunity to COVID-19.
133.

Accordingly, the risks of the COVID-19 vaccine (whether known or unknown),

together with the fact that many individuals who have already had COVID-19 have at least equally

17

Yair Goldberg, et al., Protection ofprevious SARS-CoV-2 infection is similar to that of BNT162b2 vaccine
protection: A three-month nationwide experience ji-om Israel, medRxiv (Protection of previous SARS-CoV-2
infection is similar to that of BNT162b2 vaccine protection: A three-month nationwide experience from Israel I
medRxiv (https://www.medrxiv.org/content/10. l 101/2021.04.20.? 1255670vl) (last read September 22, 2021)
18
Nabin K. Shrestha et al., Necessity ofCOVID-19 vaccination in previously infected individuals, medRxiv
(https://www.medrxiv.org/content/10.llO1/2021.06.0 l.21258 l 76v2 ) (last read September 22, 2021).
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strong protection from the virus, clearly renders the Emergency Regulation arbitrary, capricious,
irrational, unnecessary, and a wholesale abuse of the Department of Health's discretion.

AS AND FOR A FIRST CAUSE OF ACTION
PURSUANT TO ARTICLE 78 OF THE CPLR
134.

Petitioners repeat and re-allege each and every allegation set forth in the preceding

paragraphs of this Verified Petition as against Respondents, as if fully set forth herein.
135.

The New York State Department of Health, in adopting the Emergency Regulation

( 1 O NYCRR § 2.61 ), has clearly proceeded without and/or in excess of its jurisdiction.
136.

The New York State Department of Health has adopted the Emergency Regulation

(10 NYCRR § 2.61) in violation of lawful procedure, set forth in SAPA§ 202(6). See supra.
13 7.

The New York State Department of Health's adoption of the Emergency Regulation

(10 NYCRR § 2.61) was affected by an error of law.
138.

The New York State Department of Health's adoption of the Emergency Regulation

(10 NYCRR § 2.61) was arbitrary and capricious.
139.

The New York State Department ofHealth's adoption of the Emergency Regulation

(10 NYCRR § 2.61) was an abuse of the New York State Department of Health's discretion.
140.

Petitioners have been adversely affected by the Emergency Regulation, as they are

now forced to comply with the requirements thereof to continue their employment at healthcare
facilities, and risk termination of their employment in the event they fail to comply therewith.

WHEREFORE, Petitioners respectfully request judgment from this Court as follows:
A.

On their First Cause of Action: (i) vacating, voiding, and annulling the Emergency

Regulation codified at 10 NYCRR § 2.61 on the grounds that such Emergency Regulation does
not conform with the provisions of the State Administrative Procedure Act; (ii) vacating, voiding,
and annulling the Emergency Regulation codified at 10 NYCRR § 2.61 on the grounds that such
26
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Emergency Regulation is arbitrary and capricious; and (iii) upon vacating, voiding, and annulling
the Emergency Regulation codified at 10 NYCRR § 2.61, preliminarily and permanently staying
and enjoining Respondents from enforcing the Emergency Regulation until such time as lawful
and valid regulations are duly promulgated and enacted by the Department of Health;
B.

Awarding Petitioners their costs and disbursements in this special proceeding; and

C.

Awarding such other and further relief to Petitioners as this Court may deem just,

proper, and equitable in this special proceeding.
DATED:

September 24, 2021
Amherst, New York

COR

J. HOGAN, ESQ.

HOGANWILLIG, PLLC
Attorneys for Petitioners
2410 North Forest Road, Suite 301
Amherst, New York 14068
Telephone No.: (716) 636-7600
Email: chogan@hoganwillig.com
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