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CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED
CASES
Pursuant to Circuit Rule 28(a)(1), the undersigned counsel of
record certifies as follows:
A.

Parties
Petitioners
The following parties appear in these consolidated cases as

petitioners:
In case no. 17-1155, filed June 15, 2017, Air Alliance Houston,
California Communities Against Toxics, Clean Air Counsel, Coalition for
a Safe Environment, Community In-Power & Development Association,
Del Amo Action Committee, Environmental Integrity Project, Louisiana
Bucket Brigade, Ohio Valley Environmental Coalition, Sierra Club,
Texas Environmental Justice Advocacy Services, Union of Concerned
Scientists, Utah Physicians for a Healthy Environment (together with
aligned intervenors, “Community Petitioners”).
In case no. 17-1181, filed July 24, 2017, the State of New York, State
of Illinois, State of Iowa, State of Maine, State of Maryland,
Commonwealth of Massachusetts, State of New Mexico, State of Oregon,
i
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State of Rhode Island, State of Vermont, and State of Washington (“State
Petitioners”).
Respondents
The United States Environmental Protection Agency (“EPA”) and
E. Scott Pruitt, EPA Administrator, are respondents in these
consolidated cases.
Intervenors
United Steel, Paper and Forestry, Rubber, Manufacturing, Energy,
Allied Industrial and Service Workers International Union, AFL-CIOCLC has intervened for petitioners in case no. 17-1155.
The following parties have intervened for respondents in case no.
17-1155: American Chemistry Council, American Fuel & Petrochemical
Manufacturers, American Petroleum Institute, Chamber of Commerce of
the United States of America, Chemical Safety Advocacy Group,
Commonwealth of Kentucky, State of Arizona, State of Arkansas, State
of Florida, State of Kansas, State of Louisiana, State of Oklahoma, State
of South Carolina, State of Texas, State of Utah, State of West Virginia,
and State of Wisconsin.
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Ruling Under Review
State Petitioners seek review of the following final action by EPA:
A rule entitled “Accidental Release Prevention Requirements: Risk

Management Programs Under the Clean Air Act: Further Delay of
Effective Date,” published at 82 Fed. Reg. 27,133 (June 14, 2017).
C.

Related Cases
The rule at issue has not been previously reviewed in this or any

other court. The challenged rule postpones the effective date of another
EPA regulation, published at 82 Fed. Reg. 4,594 (Jan. 13, 2017), that is
the subject of current litigation in this Court, American Chemistry
Council v. EPA, D.C. Cir. No. 17-1085. That case is being held in
abeyance pending agency reconsideration.

/s/ Michael J. Myers
Michael J. Myers
Senior Counsel
Environmental Protection Bureau
New York State Attorney General
The Capitol
Albany, NY 12224
(518) 776-2382
Michael.Myers@ag.ny.gov
Counsel for State Petitioners
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PRELIMINARY STATEMENT
At issue in this proceeding is the Environmental Protection
Agency’s authority to delay by nearly two years a critically important
regulation under the Clean Air Act that was the product of a multiyear
effort to prevent deaths and injuries from chemical accidents, such as the
one that injured numerous first responders in Houston following
Hurricane Harvey. EPA has justified the delay by asserting that it
intends to reconsider the regulation, but it has never repudiated the
policies or factual findings underlying the regulation. To the contrary,
EPA has continued to endorse its earlier conclusion that enhanced
safeguards are needed to prevent or mitigate the catastrophic harms
caused by chemical accidents.
This Court should invalidate EPA’s unlawful postponement of its
chemical-accident regulation, for either of two independent reasons.
First, EPA lacked the statutory authority to delay the rule pending
reconsideration. The Clean Air Act expressly forbids reconsideration
from delaying the effective date of a final rule, except for a single threemonth period that EPA has already exhausted here. And EPA’s delay
further violates a separate provision of the Clean Air Act requiring that
1
(Page 14 of Total)

USCA Case #17-1155

Document #1701385

Filed: 10/25/2017

Page 15 of 71

regulations on chemical accidents in particular assure compliance by
regulated entities as expeditiously as practicable—a mandate that EPA’s
nearly two-year delay unlawfully disregards.
Second, EPA’s delay is arbitrary and capricious. Under black-letter
law, an agency may not simply disregard its prior policies and factual
findings without a detailed, reasoned justification. Yet EPA failed to offer
any such justification here for effectively rescinding the benefits of its
chemical-accident regulation for nearly two years. With the delay in
place, regulated entities neither have to upgrade safety protections nor
take steps to meet later compliance deadlines, which means that the
delay affects the timing of all of the rule’s benefits. As recent accidents
continue to demonstrate, at great cost both to people and to the States,
there remains a pressing need to reform the processes for identifying,
preventing, and responding to chemical accidents. EPA improperly
disregarded these important interests here.
Because EPA’s delay of its chemical-accident rule is unlawful, this
Court should vacate the delay so that the underlying rule—and its
benefits to workers, first responders, and communities—may be
implemented forthwith.
2
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JURISDICTIONAL STATEMENT
The Court has exclusive jurisdiction under section 307(b) of the
Clean Air Act (the “Act”) to review any challenge to the Administrator’s
promulgation of a rule under section 112 of the Act. 42 U.S.C. § 7607(b).
New York, Illinois, Iowa, Maine, Maryland, Massachusetts, New Mexico,
Oregon, Rhode Island, Vermont, and Washington (“State Petitioners”)
challenge EPA’s rule, “Accidental Release Prevention Requirements:
Risk Management Programs Under the Clean Air Act; Further Delay of
Effective Date,” 82 Fed. Reg. 27,133 (June 14, 2017) (“Delay Rule”). The
Delay Rule postpones by twenty months the effective date of EPA’s final
rule, “Accidental Release Prevention Requirements: Risk Management
Programs Under the Clean Air Act,” 82 Fed. Reg. 4,594 (Jan. 13, 2017)
(“Accident

Prevention

Amendments”),

which

updated

safety

requirements for large industrial facilities that handle hazardous
chemicals. 1 State Petitioners filed a petition for review of the Delay Rule
within the sixty-day period provided in 42 U.S.C. § 7607(b).

This same rule has been referred to in the rulemaking and in this
litigation as the “Chemical Disaster Rule.” See generally Brief of
Community Petitioners.
1
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ISSUES PRESENTED
1.

Whether EPA lacked authority to promulgate the Delay Rule

(a) under section 307(d), 42 U.S.C. § 7607(d), which confines the
Administrator’s power to stay the effectiveness of a rule pending
reconsideration to a single three-month period; and (b) under section
112(r)(7), 42 U.S.C. § 7412(r)(7), which provides that “[r]egulations
promulgated pursuant to this subparagraph shall have an effective date
. . . assuring compliance as expeditiously as practicable.”
2.

Whether EPA acted arbitrarily, capriciously, and contrary to

law in promulgating the Delay Rule when it has offered no reasoned basis
to effectively rescind the Accident Prevention Amendments for twenty
months despite the agency’s unchanged factual findings that the
Amendments rule is necessary to protect public health and safety.
STATUTES AND REGULATIONS
The relevant statutory and regulatory provisions and legislative
history excerpts are contained in the Addendum at the end of this brief.

4
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STATEMENT OF THE CASE
A. EPA’s Risk Management Program
In 1990, Congress amended the Clean Air Act to add section 112(r),
42 U.S.C. § 7412(r), in response to several catastrophic chemical
accidents, including the release of toxic gas from a pesticide plant in
Bhopal, India, in 1984 that killed thousands of people. The new section,
“Prevention of Accidental Releases,” directed EPA to list substances that
could cause serious harm to human health or the environment if
accidentally released. Id. § 7412(r)(3). For each listed substance, EPA
was required to establish a threshold quantity at which an accidental
release would cause injury or death. Id. § 7412(r)(5). In 1994, EPA
published the list of regulated substances and the types of facilities
subject to regulation under section 112(r). 59 Fed. Reg. 4,478 (Jan. 31,
1994).
Congress further directed EPA to “promulgate reasonable
regulations . . . to provide, to the greatest extent practicable, for the
prevention and detection of accidental releases of regulated substances.”
42 U.S.C. § 7412(r)(7)(B)(i). Such regulations must require facilities with
listed substances present in excess of the threshold quantities to prepare
5
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and implement risk management plans to prevent accidental releases.
Id. § 7412(r)(7)(B)(ii). In 1996, EPA published these Risk Management
Program regulations. 61 Fed. Reg. 31,668 (June 20, 1996), codified at
40 C.F.R. Part 68.
The Risk Management Program regulations cover industrial
processes that involve the use, storage, manufacturing, or handling of
listed substances. 40 C.F.R. 68.3. Facilities are divided by their industrial
processes into three tiers: Programs 1, 2, and 3. Id. § 68.10. EPA assigns
a tier based on the potential for offsite consequences associated with a
worst-case accidental release, as well as on the facility’s accident history
and whether it is subject to Occupational Safety and Health
Administration safety requirements. Id. Under this scaled approach,
facilities subject to Program 1 have the least stringent requirements,
while those covered by Program 3 have the most stringent.
Each regulated facility must submit to EPA a certified risk
management plan that includes its accidental release prevention and
emergency response policies, regulated substances handled, five-year
accident history, emergency response program, planned changes to
improve safety, worst-case release scenarios, and registration form. See
6
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40 C.F.R. 68, subpart G. Facilities subject to Programs 2 and 3 must also
include a hazard review or process hazard analysis, respectively,
addressing the risks associated with those processes and the safeguards
in place to control such hazards. See id. §§ 68.50, 68.67, 68.170, 68.175.
Approximately 12,500 facilities have current risk management plans
filed with EPA. 81 Fed. Reg. 13,638, 13,641 (Mar. 14, 2016).
B. 2012 Administrative Petition and Executive Order 13,650
Despite the enhanced safety provided by the Risk Management
Program regulations, chemical releases and disasters at facilities in the
United States continued to pose a significant risk to workers and
communities. For instance, in 2005, explosions at a British Petroleum
refinery in Texas killed fifteen people and injured more than 170
individuals. 81 Fed. Reg. at 13,644. In 2010, an explosion and fire at the
Tesoro Refinery in Washington killed seven people. Id. In 2012, a fire at
the Chevron Refinery in California created a large plume of hazardous
chemicals, forcing nearly 15,000 residents to seek medical treatment. Id.
In April 2013, a fire and explosion at the West Fertilizer Facility in Texas
killed fifteen people. Id. at 13,640.

7
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To prevent similar disasters, over fifty organizations and
individuals petitioned EPA in July 2012 to strengthen the existing
regulations. See EPA-HQ-OEM-2015-0725-0249 (JA____). Petitioners
urged EPA to improve existing safeguards by, among other things,
requiring safer technologies where feasible to reduce the need to use and
store dangerous quantities of hazardous substances at facilities. Id.
(JA____).
In August 2013, President Obama issued an executive order
directing federal agencies to improve safety and security at chemical
facilities. Exec. Order No. 13,650 (Aug. 1, 2013) (JA____). The Executive
Order instructed federal agencies to ensure that state and local partners
have access to key information to prevent, prepare for, and respond to
chemical incidents. Id. (JA____). The Order also directed federal
agencies, including EPA, to improve chemical safety regulations and
determine if additional chemicals should be covered by federal regulatory
programs. Id. (JA____).
C. The Proposed Accident Prevention Amendments
After gathering information from the public regarding potential
changes to the existing Risk Management Program regulations, EPA
8
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published proposed amendments in March 2016. 81 Fed. Reg. 13,638.
EPA found that although existing regulations had been effective in
preventing and mitigating chemical accidents, “revisions could further
protect human health and the environment from chemical hazards
through advancement of process safety management based on lessons
learned.” Id. at 13,640.
By reviewing past chemical accidents and investigation reports
from the Chemical Safety Board and other entities, EPA identified four
areas of poor performance that contributed to the severity of chemical
accidents: (1) inadequate accident investigations; (2) flawed compliance
audits; (3) insufficient coordination between chemical facilities and local
emergency responders; and (4) lack of communication between facility
personnel and first responders, and facility personnel and communities.
81 Fed. Reg. at 13,649, 13,654, 13,671, 13,678.
To strengthen accident prevention programs and auditing
requirements, EPA proposed that Program 2 and 3 facilities conduct “root
cause” analyses to determine the fundamental, system-related reasons
for incidents that resulted in catastrophic releases (or near misses). Id.
at 13,648. It also proposed that those facilities arrange for independent
9
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third-party compliance audits after an accident or finding of significant
non-compliance. Id. at 13,654. Auditors would determine if facilities were
complying with the Risk Management Program regulations, and whether
facilities’ procedures and practices were adequate and being followed.
Certain Program 3 facilities also would be required to analyze potential
safer technology and alternatives and their feasibility. Id. at 13,667.
To improve emergency-response preparedness, EPA further
proposed requiring that certain facilities coordinate annually with local
response authorities to ensure that appropriate resources and
capabilities are in place to respond to accidental releases, conduct
emergency notification exercises annually, and regularly perform
emergency field and tabletop exercises. 81 Fed. Reg. at 13,671-77.
Finally, to improve community awareness of potential risks, EPA
proposed that each subject facility: provide certain basic information to
the public; hold a public meeting after a reportable incident; and
annually prepare a report containing a facility’s chemical hazard
information that would be provided to local officials upon request. Such
reports would contain information on a facility’s regulated substances,
accident history, compliance audit reports, incident investigation reports,
10
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inherently safer technology employed, and emergency exercises. 81 Fed.
Reg. at 13,677-82.
Some commenters raised security concerns with the proposed
requirements that owners and operators provide detailed chemical
hazard information to local emergency response officials and share
chemical hazard information with the public by posting that information
on company websites. Response to Comments (Dec. 19, 2016) at 194
(JA____).
Other commenters discussed the announcement of the Bureau of
Alcohol, Tobacco, Firearms and Explosives (“Bureau”) near the end of the
comment period that the 2013 fire and explosion at the West Fertilizer
facility in Texas, was caused by arson, rather than by the issues
addressed in the proposed rule. The commenters contended that a
mistaken view of the cause of the incident was the basis for the Executive
Order and asked EPA to reevaluate the need for the proposed
amendments in light of the Bureau’s finding. Response to Comments at
247 (JA____).

11
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D. Final Accident Prevention Amendments
EPA published the Accident Prevention Amendments in January
2017. 82 Fed. Reg. 4,594. EPA retained the major changes proposed to
the existing regulations, and made some modifications in response to
comments.
With respect to security concerns regarding the proposed
information-sharing provisions, EPA eliminated the requirement that
owners and operators prepare an annual summary of chemical hazard
information for submission to local officials. 82 Fed. Reg. at 4,666.
Instead, the final rule requires that, in addition to providing its
emergency response plan, the facility provide “any other information that
local emergency planning and response organizations identify as relevant
to local emergency response planning.” Id. at 4,701 (40 C.F.R. § 68.93(b)).
This approach, EPA explained, allows facility owners and emergency
response officials “to identify information that may need to be maintained
securely and discuss strategies to secure the information or to provide
only information that is pertinent to emergency response planning
without revealing security vulnerabilities.” Id. at 4,667. EPA also
eliminated the requirement that facilities post chemical hazard
12
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information on the internet. Id. The rule instead obligates facilities to
make such information available upon request. Id.
EPA disagreed, however, with comments that the Bureau’s finding
that arson was the cause of the West Fertilizer incident required
rethinking the proposed amendments. Because the Executive Order was
also triggered by numerous other chemical facility incidents, including
several that were indisputably caused by the issues addressed in the
proposed rule, EPA concluded that “it would be inappropriate to suspend
the rulemaking based on the outcomes of the incident investigation of the
West Fertilizer explosion.” Response to Comments at 248 (JA____).
Moreover, EPA found that, regardless of the cause of the incident, the
problems that arose during the response to that incident still
demonstrated “the importance of emergency responders being aware of
the risks presented by chemicals on-site as well as the need to have
drilled for response.” Id. (JA____).
EPA anticipated that implementation of the Accident Prevention
Amendments “will result in a reduction of the frequency and magnitude
of damages from releases.” 82 Fed. Reg. at 4,683. It conservatively
estimated the costs of chemical accidents at $274.7 million annually, a
13
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figure that did not reflect emergency response costs, property value
impacts in surrounding communities, and environmental impacts. Id. at
4,684. EPA expected that “some portion of future damages would be
prevented through implementation of this rule.” Id. at 4,683. Moreover,
it found that “[r]educing the probability of chemical accidents and the
severity of their impacts, and improving information disclosure by
chemical facilities, as the provisions intend, would provide benefits to
potentially affected members of society.” Id. at 4,684.
EPA determined that March 14, 2017, was an appropriate effective
date for the rule: it was practicable for regulated entities to comply with
some provisions immediately, while they would need additional time to
prepare to comply with others. 82 Fed. Reg. at 4,675-76. For the latter
category, compliance was phased in from March 14, 2018, to March 14,
2022. Id. at 4,696 (40 C.F.R. 68.10(b)-(e)). In setting dates for the
different requirements, EPA explained that it had considered the time
needed for facility operators to understand the new rules, train
personnel, arrange responses, research technologies, and provide for
public notification. Id. at 4,676.
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E. The Proposed Delay Rule
In March 2017, EPA issued a three-month administrative stay of
the effective date of the Accident Prevention Amendments, pending
reconsideration, until June 2017. 82 Fed. Reg. 13,968 (Mar. 16, 2017).
The stay was in response to three petitions filed with the agency,
including one by a coalition of industry groups called the RMP Coalition.
EPA-HQ-OEM-2015-0725-0759 (JA____). The Coalition argued EPA
should reconsider the entire rule based on the finding of the cause of the
West Fertilizer incident alone. Id. at 15-16 (JA____-____). Administrator
Pruitt found that the petition met the requirements for reconsideration
under section 307(d)(7)(B) of the Act. EPA-HQ-OEM-2015-0725-0763.
(JA____). He stated that the timing of the finding on the West Fertilizer
incident “made it impracticable for many commenters to meaningfully
address the significance of this finding in their comments,” id. at 2
(JA____)—even though it is undisputed that multiple commenters did
address the finding, and that EPA responded to those comments.
Administrator Pruitt also asserted that “the prominence of the incident
in the policy decisions underlying the rule makes the [Bureau’s] finding
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regarding the cause of the incident of central relevance to the [Accident
Prevention Amendments].” Id. (JA____).2
In April 2017, EPA issued a proposed rule to further delay the
effective date of the Accident Prevention Amendments to February 19,
2019. 82 Fed. Reg. 16,146 (Apr. 3, 2017). EPA stated that “[t]his
timeframe would allow the EPA time to evaluate the objections raised by
the various petitions for reconsideration of the [Accident Prevention
Amendments], consider other issues that may benefit from additional
comment, and take further regulatory action.” Id. at 16,148-49.
F. The Final Delay Rule
On June 14, 2017, EPA published the Delay Rule, which postpones
the effective date of the Accident Prevention Amendments for twenty
months, until February 2019. 82 Fed. Reg. 27,133 (June 14, 2017). EPA
cited sections 307(d) and 112(r)(7) of the Act as authority for the Delay
Rule. Id. at 27,135.

EPA received two additional petitions for reconsideration of the
Accident Prevention Amendments on March 13 and 14. EPA-HQ-OEM2015-0725-0766, EPA-HQ-OEM-2015-0725-0762 (JA____, JA____).
2
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EPA found the delay to be “reasonable and practicable” because it
did not want to make the regulated community comply with
requirements that might be changed following reconsideration. 82 Fed.
Reg. at 27,139. It selected a twenty-month delay because it expected its
reconsideration to take that long to complete. Id. at 27,136. EPA further
announced that “[c]ompliance with all of the rule provisions is not
required as long as the rule does not become effective.” Id. at 27,142.
The Delay Rule had an immediate effect on the regulated
community and the public because some of the Accident Prevention
Amendments were triggered upon the Rule’s effective date. See 82 Fed.
Reg. at 4,696 (40 C.F.R. 68.10(a)(4)). Other requirements pertaining to
emergency response coordination were designed to come into effect
within the twenty-month delay period, and so were also necessarily put
off by the Delay Rule. See id. (40 C.F.R. 68.10(b)).
G. This Proceeding
Community Petitioners and State Petitioners filed petitions
challenging the Delay Rule, which this Court consolidated. Community
Petitioners moved for a stay and expedited consideration of the Delay
Rule or, in the alternative, for summary vacatur. See Doc. No. 1680887
17
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(filed June 22, 2017). State Petitioners joined that motion. See Doc. No.
1686931 (filed Aug. 2, 2017). On August 30, the Court denied the motion
to stay or summarily vacate, but granted expedition. Doc. No. 1690788.
STANDARD OF REVIEW
An EPA action may be reversed if it is “arbitrary, capricious, an
abuse of discretion, or otherwise not in accordance with law; . . . [or] in
excess of statutory jurisdiction, authority, or limitations, or short of
statutory right.” 42 U.S.C. §§ 7607(d)(9)(A) & (C).
This challenge involves EPA’s construction of the Act. Where the
statute speaks directly to the question at issue, a court “must give effect
to the unambiguously expressed intent of Congress.” Chevron U.S.A., Inc.
v. Natural Res. Def. Council, 467 U.S. 837, 842-43 (1984). Where the
statute does “not directly address[ ] the precise question at issue, . . . the
question for the court is whether the agency’s answer is based on a
permissible construction of the statute,” and the court will reverse the
agency’s determination if it is “arbitrary, capricious, or manifestly
contrary to the statute.” Id. at 843-44.
This case also involves a change in policy by EPA. In changing
course, an agency must display “awareness that it is changing position”
18
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and provide a reasoned basis for its conclusion “that the new policy is
permissible under the statute, that there are good reasons for it, and that
the agency believes it to be better.” FCC v. Fox Television Stations, Inc.,
556 U.S. 502, 515 (2009) (emphasis original). If a “new policy rests upon
factual findings that contradict those which underlay [an agency’s] prior
policy,” the agency must “provide a more detailed justification” for its
action. Id.
SUMMARY OF ARGUMENT
I. EPA lacked the statutory authority to promulgate the Delay Rule.
The express purpose of the Delay Rule is to give EPA additional time to
reconsider the Accident Prevention Amendments. But section 307(d)
limits EPA’s authority to delay a rule on that ground: EPA may postpone
the effective date of a rule only once during reconsideration, and only for
three months. Here, EPA already exercised its limited power under
section 307(d) when it delayed the Accident Prevention Amendments for
three months pending reconsideration. Its attempt to use reconsideration
as a tool for further delay is barred by section 307(d)’s plain terms, as
confirmed by that provision’s legislative history and this Court’s
precedent.
19
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The Delay Rule also violates section 112(r)(7), which requires that
EPA set “an effective date . . . assuring compliance as expeditiously as
practicable.” 42 U.S.C. § 7412(r)(7)(A). EPA satisfied this statutory
mandate when it promulgated the Accident Prevention Amendments and
set both the effective date and subsequent compliance dates based on its
careful consideration of the amount of time that facilities would need to
comply with each new requirement. Section 112(r)(7) forbids EPA from
suspending this schedule for the purpose of excusing, rather than
assuring, the industry’s compliance with promulgated safety rules. And
the statute further forbids EPA from relying on burdens it faces while
reconsidering a rule to justify delaying the rule’s effective date, since
alleviating the agency of such burdens has nothing to do with assuring
industry compliance with safety standards as expeditiously as
practicable.
II. Even if this Court were to determine that EPA had statutory
authority to postpone the Accident Prevention Amendments’ effective
date, it should nonetheless invalidate the Delay Rule as arbitrary and
capricious. In promulgating the underlying rule, EPA found that its
enhanced safeguards are necessary to protect public health and safety,
20
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and that its effective date and subsequent compliance dates assure
industry compliance with these safeguards as expeditiously as
practicable. The Delay Rule effectively rescinds these critical protections
for twenty months but provides no adequate justification for doing so.
Indeed, EPA made no attempt to justify the Delay Rule on public health
and safety grounds, and has failed to discuss—let alone dispute—the
findings and policies underlying the Amendments. And the grounds that
EPA has invoked for the Delay Rule—including its asserted need to
assess the implications of the arson finding regarding the West Fertilizer
fire—fail to provide a reasoned basis for the Delay Rule.
STANDING
State Petitioners have Article III standing to challenge the Delay
Rule. See Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992). The
Delay Rule causes two distinct injuries to State Petitioners: it injures
their quasi-sovereign interests in protecting the health and safety of their
residents from chemical accidents; and it injures the States’ proprietary
interests, including increased costs to respond to and investigate
accidents, and harm to state-owned natural resources that timely
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implementation of Accident Prevention Amendments would likely avoid
or mitigate.
A.

Injury to Quasi-Sovereign Interests

EPA’s decision to delay effectiveness of the Accident Prevention
Amendments for nearly two years will result in concrete harms to the
health and safety of our residents who work in the subject facilities and
who live in nearby communities. There are hundreds of industrial
facilities in our States subject to the Amendments’ increased safety
requirements. See EPA-HQ-OEM-2015-0725-0311 (EPA database listing
subject facilities) (JA____). Approximately 150 chemical accidents in
which facility owners reported health harms or property damage
occurred annually in the ten-year period of 2004-13. See EPA Technical
Background Document (Jan. 27, 2016), EPA-HQ-OEM-2015-0725-0039,
at 2-3 (JA____-____). Accidents over that period resulted in 58 deaths,
over 17,000 injuries, almost 500,000 people evacuated or sheltered in
place, and over $2 billion in property damages. EPA Activities Under EO
13,650: Risk Management Program Final Rule Questions & Answers
(June

2017)

(“Fact

Sheet”)

at

https://www.epa.gov/sites/production/files/201722
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(JA____);

see

also attached Declaration of Agata McIntyre, Northwest Clean Air
Agency, ¶¶ 6-13 (explaining risks to human health from pollution
emitted during chemical accidents).
The Accident Prevention Amendments were designed to decrease
the number and severity of chemical accidents, lessening these harms.
See 82 Fed. Reg. at 4,597; see also Fact Sheet at 1 (“EPA’s changes to the
RMP rule will help protect local first responders, community members
and employees from death or injury due to chemical facility accidents”)
(JA____).
The Delay Rule postpones implementation of these measures and
will thus increase the number and severity of chemical accidents. Based
on EPA’s findings discussed above, approximately 250 accidents causing
harm or damage would be expected to occur during the twenty months
the Delay Rule is in effect. Indeed, several notable accidents have already
occurred while the Delay Rule has been in place, such as the explosion at
the Arkema chemical facility near Houston and an accident at a coal-fired
power plant in Pennsylvania in August in which two workers died and
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four others were injured. 3 The delay in implementing the Accident
Prevention Amendments will thus likely harm the health and safety of
State Petitioners’ residents, who live near and work at subject facilities,
and damage natural resources nearby.
State Petitioners have standing to assert their quasi-sovereign
interests in protecting their residents and their environments from such
harms. See, e.g., Massachusetts v. EPA, 549 U.S. 497, 519-21 (2007);
Hanford Challenge v. Moniz, 218 F. Supp.3d 1171, 1182 (E.D. Wash.
2016). The doctrine that States may lack parens patriae standing to sue
the federal government, see Massachusetts v. Mellon, 262 U.S. 447 (1923),
is inapplicable here for two reasons. First, Mellon’s limit on parens
patriae actions is only a prudential limitation on Article III standing that
can be—and has been here—overridden by Congress. The Act expressly
confers a procedural right on States (and other parties) to challenge EPA
regulatory action under section 307(b)(1). See Massachusetts v. EPA, 549

See https://www.washingtonpost.com/news/postnation/wp/2017/08/30/texas-town-under-emergency-evacuation-asflooded-chemical-plant-nears-explosion/?utm_term=.466bbed55546
(Arkema chemical accident);
https://www.eenews.net/greenwire/2017/08/31/stories/1060059479
(Bruce Mansfield power plant accident).
3
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U.S. at 520 (citing concomitant procedural right to challenge denial of
rulemaking petition under section 307(b)(1)); Md. People’s Counsel v.
FERC, 760 F.2d 318, 322 (D.C. Cir. 1985) (“where the subject of challenge
is Executive compliance with statutory requirements in a field where the
federal

government

and

states

have

long

shared

regulatory

responsibility, we have no doubt that congressional elimination of the
rule of Massachusetts v. Mellon is effective”). Second, State Petitioners
are asserting rights conferred on them by federal law—here, the Act’s
guarantee of adequate safeguards to protect their communities and
workers from harm caused by chemical accidents. See Massachusetts v.
EPA, 549 U.S. at 520 n.17 (State has quasi-sovereign standing “to assert
its rights under federal law,” including the Act).
B. Proprietary Injury
The Delay Rule also will likely cause State Petitioners to incur
direct injury to proprietary interests. State Petitioners will bear
increased costs to respond to and investigate chemical accidents that
likely would have been prevented or mitigated had the Accident
Prevention Amendments gone into effect as scheduled. For example,
Washington conservatively spent $370,000 in non-recoverable funds
25
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responding to and investigating the Tesoro Refinery explosion, an
accident cited by EPA as demonstrating the need to strengthen the
existing regulations. See Declaration of Christian Bannick, Washington
Department of Labor & Industries, ¶¶ 10-12 (describing staff time and
expense from Tesoro Refinery investigation as a “unanticipated and
heavy blow to the Department’s budget”). As discussed above,
postponement of the Accident Prevention Amendments means that the
rate and severity of chemical accidents will likely continue, rather than
decline. As with prior accidents, including those in Washington, State
Petitioners will incur costs responding to and investigating these
accidents. Compelling facilities to adopt these safeguards without further
delay will therefore likely lessen the direct financial burdens on State
Petitioners. Chemical accidents also cause injury to state resources,
including impacts to airsheds and air quality. McIntyre Decl. ¶¶ 10-12.
These injuries provide additional, independent grounds for standing. See
West Virginia v. EPA, 362 F.3d 861, 868 (D.C. Cir. 2004) (EPA action that
makes it more onerous for State to address pollution causes cognizable
injury for State to assert Article III standing).
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ARGUMENT
POINT I
EPA LACKED STATUTORY AUTHORITY
RULE

TO ISSUE THE

DELAY

In the Delay Rule, EPA cited two provisions of the Act as providing
it authority to postpone the effective date of the Accident Prevention
Amendments pending reconsideration: section 307(d) and section
112(r)(7). 82 Fed. Reg. at 27,135. EPA asserted that it has general
authority under section 307(d) to set effective dates of its choosing, and
that its Delay Rule was also authorized by language in section 112(r)(7)
granting the Administrator discretion to set effective dates. Neither
section authorizes the Delay Rule. To the contrary, the plain terms of
both provisions prohibit EPA from postponing the effective date of a final
rule promulgated under section 112(r)—and thereby excusing industry
compliance—simply because EPA wishes to reconsider the underlying
rule.
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Section 307(d) Authorizes Only a Single ThreeMonth Delay During Reconsideration, Which EPA
Already Exhausted Here.
1. The statute expressly prohibits delays for purposes
of reconsideration outside of a single three-month
period.

EPA’s twenty-month postponement of the effective date of the
Accident Prevention Amendments violates the plain language of section
307(d), 42 U.S.C. § 7607(d). Once a rule is promulgated, section 307(d)
expressly provides that the rule remains effective even if it is being
challenged in court, and the “filing of a petition for reconsideration . . .
shall not affect the finality” of a rule and “shall not postpone the
effectiveness of such rule.” 42 U.S.C. § 7607(b)(1) (emphasis added).
Similarly, if EPA convenes a proceeding for reconsideration based on
late-arising objections that are central to a rule’s relevance, section
307(d) again reiterates that “[s]uch reconsideration shall not postpone
the effectiveness of the rule.” Id. § 7607(d)(7)(B). Although Congress
provided a narrow exception to this principle in section 307(d)(7)(B),
which allows a stay of final rules pending reconsideration, that exception
is expressly limited “for a period not to exceed three months.” Id.
(emphasis added).
28
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The Delay Rule’s twenty-month postponement of the effective date
of the Accident Prevention Amendments for purposes of reconsideration
violates this clear statutory language. EPA concedes that the purpose of
the Delay Rule is to “allow the EPA time to evaluate the objections raised
by the various petitions for reconsideration of the Amendments, consider
other issues that may benefit from additional comment, and take further
regulatory action.” 82 Fed. Reg. at 27,140. But EPA already delayed the
Amendments for three months for reconsideration, see id. at 27,135, and
section 307(d)(7)(B) prohibits any further delay on that ground.
The limitation on EPA’s authority to stay a promulgated Clean Air
Act rule—only for three months and only when certain reconsideration
factors are met—aligns with the statute’s primary purpose of protecting
public health and welfare by ensuring that promulgated rules take effect
and remain effective even if the agency revisits its reasoning. See id.
§ 7401(b)(1). Indeed, Congress amended 307(b)(1) in 1990 specifically “to
assure that the pendency of a petition for reconsideration does not delay
[judicial] review or limit the effectiveness or enforceability of EPA’s action
pending reconsideration or judicial review.” Senate Rep. No. 101-228
(101st Cong., 1st Sess.) at 372 (emphasis added) (ADD-116); see 104 Stat.
29
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2399, 2682 (1990). Congress further emphasized that reconsideration
does not postpone the finality or effectiveness of a rule: “[T]his
amendment reaffirms what both the language and legislative history of
section 307(b) demonstrate, that is, that Congress intended EPA
rulemaking action to be final upon final promulgation, not upon a
decision on reconsideration.” Id. at 372 (ADD-116).
Here, the Delay Rule frustrates Congress’s intent that, beyond a
three-month period, reconsideration not postpone a rule’s effectiveness.
EPA’s use of reconsideration of the Accident Prevention Amendments as
effectively a placeholder stay—so that it can decide whether to change
anything—violates the statute’s plain terms and undermines Congress’s
desire to ensure that reconsideration does not undercut “efficient
implementation of the Act’s regulatory program.” Id. at 372 (ADD-116).
2. EPA has no general authority to revise the effective
date of a final rule during reconsideration.
EPA’s attempt to cite its general rulemaking authority to
circumvent the plain language of the statute is foreclosed by this Court’s
precedent. The agency cannot use a general grant of authority in the Act
to avoid more specific limits on its power in the statute. See Clean Air
Council v. Pruitt, 862 F.3d 1, 9 (D.C. Cir. 2017) (rejecting EPA argument
30
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that it possesses authority under section 307 to stay rules under
reconsideration beyond the express authority contained in section
307(d)(7)(B)); NRDC v. Reilly, 976 F.2d 36, 40-41 (D.C. Cir. 1992)
(invalidating stay of emission standards under section 112 where agency
relied in part on general rulemaking authority).
In this case, EPA seeks to avoid the three-month limitation in
section 307(d)(7)(B) by asserting it has authority under section 307(d) “to
set effective dates unless other provisions of the [Act] control,” 82 Fed.
Reg. at 27,135, and to “revis[e]” existing rules, id. at 27,136. Under the
agency’s theory, there is no time limit on delaying rules under
reconsideration provided it follows notice-and-comment procedures. See
id. at 27,135. But EPA’s general rulemaking authority does not allow the
agency to disregard the specific limitations that Congress placed on
delaying the effective date of a final rule pending reconsideration.
Morales v. Trans World Airlines, Inc., 504 U.S. 374, 384 (1992) (“[I]t is a
commonplace of statutory construction that the specific governs the
general.”).
EPA’s reliance on section 307(d) to issue the Delay Rule is no
different from the agency’s unsuccessful attempts to rely on its general
31
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rulemaking authority in Clean Air Council and in Reilly to suspend final
rules. In Clean Air Council, EPA contended it had broad authority under
section 307(d) to reconsider rules—and, correspondingly, to stay them
during the reconsideration process. EPA cited section 307(d)’s “revision”
language as evidence that Congress intended EPA to have discretion to
issue stays for reconsiderations beyond the circumstances described in
section 307(d)(7)(B). See EPA Opp. in Clean Air Council v. Pruitt, Case
No. 17-1145, Doc. No. 1679831 (filed June 15, 2017) at 12. This Court
disagreed, finding that section 307(d)(7)(B) plainly limited EPA’s
authority to stay rules to situations where EPA could demonstrate that
the provision’s reconsideration criteria were satisfied. Clean Air Council,
862 F.3d at 9.
Similarly, in Reilly, the Court struck down an attempt by EPA to
delay emission standards it had promulgated under section 112 beyond
the three-month reconsideration period provided for in section
307(d)(7)(B). EPA justified the delay rule in that case, which it had issued
after notice and comment, on the need to avoid compliance costs for
industry while the agency decided whether to change the underlying rule.
976 F.2d at 39. EPA in Reilly relied in part on its general rulemaking
32
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authority under section 301 of the Act, which states that the
Administrator may issue rules as necessary to carry out his functions
under the Act. Id. at 40. The Court rejected EPA’s argument, finding that
the Administrator’s authority under section 301 to stay promulgated
standards was limited by the three-month limit prescribed in section
307(d)(7)(B), and that nothing in section 112 authorized that delay rule.
Id. at 41.
EPA’s attempt here to invoke its general rulemaking authority for
the Delay Rule is thus unavailing. See Clean Air Council, 862 F.3d at 9;
Reilly, 976 F.2d at 40; 4 see generally Whitman v. Am. Trucking Ass’ns,
531 U.S. 457, 485 (2001) (EPA “may not construe [a] statute in a way that
completely nullifies textually applicable provisions meant to limits its
discretion”).

EPA contends Reilly is inapposite because, unlike in that case, the
Accident Prevention Amendments “were not promulgated to comply with
a court order enforcing a mandatory duty.” 82 Fed. Reg. at 27,137. But
that argument is beside the point. The question in this case is not
whether EPA must regulate as a threshold matter—it already decided to
do so in promulgating the Amendments. Rather, the question is whether
EPA has authority under sections 307(d) or 112(r)(7) to postpone the
effective date of that rule. As explained above, and below, see Point I.B,
infra, it does not.
4
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B. Section 112(r)(7) Prohibits the Delay Rule
The Delay Rule also separately violates section 112(r)(7), which
authorizes EPA to set an effective date solely for purposes of “assuring
compliance as expeditiously as practicable” with a rule’s standards “for
the prevention and detection of accidental releases of regulated
substances and for response to such releases.” 42 U.S.C. § 7412(r)(7)(A),
(B) (emphasis added). The statutory language reflects Congress’s intent
that EPA ensure adequate safeguards are promptly put in place to
protect workers and surrounding communities from releases of
dangerous chemicals from accidents.
The Delay Rule violates this statutory mandate by excusing rather
than assuring industry compliance with the Accident Prevention
Amendments for nearly two years, and by doing so based on the agency’s
timeline for completing reconsideration rather than regulated entities’
ability to implement new safeguards. A rule “assur[es] compliance as
expeditiously as practicable” when it directs regulated entities to comply
with the rule as soon as those entities are able to “put into practice” their
obligations. See Ashton v. Pierce, 541 F. Supp. 635, 641 (D.D.C. 1982)
(defining “practicable”). The legislative history of section 112(r)(7)
34
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confirms that Congress intended EPA to set effective dates based on the
time necessary for facilities to implement required measures. 5
In the Accident Prevention Amendments, EPA adhered to
Congress’ intent by establishing deadlines that assured industry
compliance based on what was practicable for facilities to achieve. EPA
set a March 14, 2017, effective date (sixty days after the rule was
published), when initial requirements would come into effect, and
considered an array of factors in setting later compliance deadlines. For
each of the main compliance obligations under the Amendments, EPA

For example, in describing the EPA Administrator’s obligation to
“establish an effective date for each regulation at the time it is
promulgated,” Congress repeatedly referred to regulated facilities’ ability
to comply with such effective dates:
5

The effective date may be different for new and
existing facilities and requirements for new
facilities may be applicable to facilities which
begin construction at any time after the
requirement is first proposed. Generally,
requirements which only mandate changes in
procedure can be implemented by new and
existing facilities almost immediately. However,
other changes which involve capital investment or
the development of specialized programs may
require more time to implement at existing
facilities.
S. Rep. No. 101-228 at 245 (ADD-111).
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explained why the respective compliance deadlines were achievable by
regulated facilities. See 82 Fed. Reg. at 4,676-78. For example, regarding
emergency response coordination requirements, EPA found that one year
would be “sufficient to arrange for and document coordination activities.”
Id. at 4,677. By contrast, for the obligation that facilities adopt “root
cause” analysis to ascertain the cause of an incident that could have
resulted in a catastrophic release, EPA explained that a four-year
compliance date was necessary “to allow facility owners and operators
sufficient time to establish training and program development activities.”
Id. at 4,676.
In the Delay Rule, however, EPA abandoned any effort to assure
expeditious compliance with the Accident Prevention Amendments, and
indeed specifically noted that “[c]ompliance with all of the rule provisions
is not required” during the entire twenty-month delay. 82 Fed. Reg. at
27,142. Moreover, to justify this delay, EPA improperly focused on what
timing was “practicable” for the agency to reconsider and take further
comments on the Amendments, rather than on what would have been
practicable for regulated facilities to accomplish. See, e.g., id. at 27,135
(“three months was insufficient to complete the necessary steps in the
36
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reconsideration process”) and 27,136 (“A delay of 20 months is a
reasonable length of time to engage in the process of revisiting issues in
the underlying Risk Management Program Amendments”). But agencies
cannot “depart from a prior policy sub silentio.” See FCC, 556 U.S. at 516.
And EPA did not rebut (or even propose to rebut) any of the findings of
practicability for facilities in the underlying rule. Nor did EPA determine
that compliance based on the initial effective date was impracticable or
that a later effective date would further the statute’s risk-reduction aims.
Section 112(r)(7) forbids EPA from deferring the effective date of a final
rule under these circumstances.
EPA contends that it has significant discretion in setting (or resetting) effective dates because section 112(r)(7) “does not contain any
language limiting ‘as expeditiously as practicable’ to an outside date (e.g.,
‘in no case later than date X’),” 82 Fed. Reg. at 27,136. But this argument
misses the point because the agency did not tie its finding of
“practicability” to relevant factors in the statute—namely, the ability of
regulated facilities to achieve compliance as expeditiously as practicable.
See Reilly, 976 F.2d at 44 (Silberman, J. concurring) (rejecting as
unreasonable EPA’s interpretation that section 112(d)(9) of the Act
37
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authorized delaying emission standards because EPA sought “to exploit
the ambiguity rather than to resolve it, and to advance its own policy
objectives rather than Congress’”).
EPA further contends that, in determining the practicability of a
rule’s effective date, it may consider “confusion” that might ensue if the
March 2017 effective date remained in place while the agency considers
whether to change the Accident Prevention Amendments. 82 Fed. Reg.
at 27,139. But to the extent there would be “confusion” if facilities
implemented the rule’s safeguards, only to have EPA change them later,
such a scenario would be of EPA’s own making, not the product of
circumstances beyond its control. This “confusion” justification for
postponing the underlying rule to accommodate EPA’s policy changes is
not a reasoned basis for its delay action. See NRDC v. Abraham, 355 F.3d
179, 204-05 (2d Cir. 2004) (rejecting application of “good cause” exception
to Administrative Procedure Act’s notice-and-comment requirement
based on “an emergency of DOE’s own making”); compare Council of the
Southern Mountains, Inc. v. Donovan, 653 F. 2d 573, 582 (D.C. Cir. 1981)
(upholding six-month stay of regulatory deadline for mining companies
to comply with requirement to upgrade portable respirators based on
38
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circumstances beyond the agency’s control—i.e., failure of manufacturer
to complete field testing of the safety equipment).
POINT II
THE DELAY RULE IS ARBITRARY AND CAPRICIOUS
Even if EPA were authorized to suspend the Accident Prevention
Amendments pending reconsideration, the agency must further show
that it has satisfied its obligation to consider all relevant factors and “give
adequate reasons for its decisions.” Encino Motorcars LLC v. Navarro,
136 S. Ct. 2117, 2125 (2016); see Motor Vehicle Mfrs. Ass’n v. State Farm
Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983) (agency must “examine the
relevant data and articulate a satisfactory explanation for its action
including a rational connection between the facts found and the choice
made” (internal quotation and citation omitted)). Furthermore, when, as
here, an agency has reversed course from a prior rule in a way that
contradicts the factual findings that “underlay its prior policy,” it must
provide “a reasoned explanation . . . for disregarding facts and
circumstances that underlay or were engendered by the prior policy.”
FCC v. Fox, 556 U.S. at 515-16. Here, the Delay Rule fails to satisfy either
criteria.
39
(Page 52 of Total)

USCA Case #17-1155

A.

Document #1701385

Filed: 10/25/2017

Page 53 of 71

EPA’s Decision to Effectively Rescind the Accident
Prevention Amendments for Twenty Months
Impermissibly Disregarded Its Findings about the
Need for the Rule and the Rule’s Benefits.

EPA issued the Accident Prevention Amendments after a series of
catastrophic chemical incidents underscored the pressing need for
improved safeguards. See 81 Fed. Reg. at 13,644. The agency concluded
it needed to do more to “further protect human health and the
environment from chemical hazards,” 82 Fed. Reg. at 4,595, and that
specific regulatory improvements could reduce the probability and
severity of chemical accidents, 81 Fed. Reg. at 13,643. The Delay Rule
effectively rescinds these regulatory protections for twenty months
during EPA’s reconsideration. See Public Citizen v. Steed, 733 F.2d 93,
98 (D.C. Cir. 1984) (concluding that interim suspension that eliminated
regulatory obligations “should be treated as a revocation”). But EPA lacks
any legitimate rationale for disregarding its prior findings and issuing a
blanket postponement of the Amendments.
In promulgating the Delay Rule, EPA did not find that the
Amendments

are

deficient

or

that,

if

left

in

place

pending

reconsideration, will fail to protect the public and the environment from
chemical accidents. In fact, in its response to comments on the Delay
40
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Rule, EPA stated that it “does not now concede that it should make the
particular regulatory changes [to the Amendments] that these
commenters have recommended, or that the Agency made errors in its
regulatory impact analysis or rulemaking procedures.” See Delay Rule
Response to Comments (June 8, 2017) at 24 (JA____).
Indeed, the current EPA continues to stand behind the policies and
findings that led to the Accident Prevention Amendments. When EPA
finalized the Delay Rule, it issued a fact sheet emphasizing the costs and
harms of reportable accidents, as well as the continued need for the
Amendments to “help protect local first responders, community members
and employees from death or injury due to chemical facility accidents.”
Fact Sheet at 1 (JA____). And EPA adhered to its view that changes to
the original regulations are necessary because over the last ten years
“there have been more than 1,517 reportable accidents,” which “were
responsible for 58 deaths . . . and over $2 billion in property damages.”
Id.
Furthermore, the findings EPA made when promulgating the
Accident Prevention Amendments remain the agency’s only position on
those issues. For example, EPA found that the rule would improve
41
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existing safeguards to protect workers and communities from chemical
accidents in light of “lessons learned.” See 82 Fed. Reg. at 4,595. And it
found the rule would reduce fatalities, injuries and property damage, and
avoid emergency response costs and environmental impacts from the
chemical accidents that occur roughly every other day. Id. at 4,597, 4,684.
EPA provided no reasonable justification for eliminating these
benefits for the twenty-month period of the Delay Rule. EPA suggests
that its twenty-month delay “simply maintains the status quo.” 82 Fed.
Reg. at 27,138. But as this Court recently recognized, suspending a rule’s
effective date amounts to a substantive change in law that alters “rights
and obligations” of affected parties during that period. Clean Air Council,
862 F.3d at 6-7; see also California v. BLM, No. 3:17-cv—03804, 2017 WL
441609 (N. D. Cal., Oct. 4, 2017) (rejecting agency’s argument that
postponing future compliance dates preserved the status quo, where their
purpose of the dates was to provide industry time to adjust operations to
come into compliance).
EPA’s further argues that freezing the Accident Prevention
Amendments while it decides whether to change them is reasonable
because the benefits of complying with the rule’s near-term deadlines are
42
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“speculative” and the benefits of compliance with post-Delay Rule
deadlines would not be affected. 82 Fed. Reg. at 27,139. These arguments
are

meritless

and,

indeed,

directly

rebutted

by

EPA’s

own

determinations. See id. at 4,598, Tbl. 4.
First, compliance with several provisions of the Accident
Prevention Amendments was required either upon the March 2017
effective date or within a year later—both within the Delay Rule’s
postponement period. The Delay Rule thus has the immediate effect of
postponing these measures and deferring the Amendments’ important
safety benefits. For example, the rule improved the process of
investigating incidents by specifying the types of individuals that must
be on certain investigation teams, requiring completion of investigation
reports within twelve months, and specifying additional topics to be
included in such reports. See 82 Fed. Reg. at 4,699, 4,701 (40 C.F.R. 68.60,
68.81). These provisions, now delayed, would have applied to the
investigation of certain incidents starting in March 2017. See id. at 4,696
(40 C.F.R. 68.10(a)(4)).
In addition, facilities were to comply with the emergency response
coordination requirements of 40 C.F.R. 68.93 by March 2018. See 82 Fed.
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Reg. 4,696 (40 C.F.R. § 68.10(b)). In other words, between March 2017
and March 2018, facilities would have had to improve coordination with
local emergency planning and response organizations. EPA had
explained the need for these new requirements by finding that “poor
coordination between chemical facilities and local emergency responders
has been identified as a factor contributing to the severity of chemical
accidents,” including at West Fertilizer. 81 Fed. Reg. at 13,671. Now,
because of the Delay Rule, facilities and emergency responders will be
less safe. For example, facility owners will not have to determine if
response organizations’ emergency plans address their facilities, nor will
owners need to ensure that emergency response organizations are aware
of the existence, quantities, and risks posed by regulated substances at
their facilities. 82 Fed. Reg. at 4,701 (40 C.F.R. § 68.93).
EPA’s attempt in the Delay Rule to write off the benefits of these
initial and near-term obligations as “speculative but likely minimal,” 82
Fed. Reg. 27,139, is not supported by any factual findings, much less the
“more detailed justification” necessary for EPA to establish that its
previous findings to the contrary should be disregarded. See FCC v. Fox,
556 U.S. at 515. “[A]n agency’s decision to change course may be arbitrary
44
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and capricious if the agency ignores or countermands its earlier factual
findings without reasoned explanation for doing so.” Id. at 537 (Kennedy,
J., concurring).
Second, for several provisions, EPA set compliance dates several
years after the initial effective date because EPA found that owners and
operators would need that time to prepare. See 82 Fed. Reg. at 4,696 (40
C.F.R. 68.10(d)). For these provisions, facility owners were supposed to
use the intervening years to “understand the revised rule; train facility
personnel on the revised provisions, learn new investigation techniques,
as appropriate; research safer technologies; arrange for emergency
response resources and response training; incorporate change into their
risk management programs; and establish a strategy to notify the public
that certain information is available upon request.” Id. at 4,676. Under
the Delay Rule, facility owners have no reason to begin such
preparations. As EPA itself explained in issuing the Delay Rule, the
purpose of its postponement is to ensure that the regulated community
does not have “to prepare to comply with . . . rule provisions that might
be changed.” Id. at 27,139; see also Delay Rule Response to Comments at
19 (JA_______) (“without such a delay, regulated parties would need to
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expend resources to prepare for compliance with the [Accident
Prevention Amendments’] provisions”).
EPA contends, nonetheless, that because most provisions have a
compliance date of 2021, “any benefits from compliance would not be
impacted,” 82 Fed. Reg. at 27,139; see also id. at 27,140 (Delay Rule would
have “minimal effect on the benefits” of complying with 2021 deadline).
But because regulated entities do not have to take these preparatory
steps while the Accident Prevention Amendments are delayed, they may
not be ready to meet these later compliance deadlines, even if EPA
concludes after reconsideration that the rule was appropriate in all
respects. If a facility needs four years of lead time to meet a particular
obligation (as EPA determined for many of the rule’s provisions), the
facility’s owner will surely argue at the end of any reconsideration that it
needs at least the same four years from that point. In other words, the
Delay Rule affects the timing of all of the Amendments’ substantive
provisions. EPA was not entitled to ignore the obvious consequences of
its decision when issuing the Delay Rule.
In short, EPA’s abandonment of the benefits of the Accident
Prevention Amendments for a period of twenty months is “the sort of
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‘swerve’ from prior policy that requires explanation.” Shieldalloy
Metallurgical Corp. v. Nuclear Regulatory Comm’n, 707 F.3d 371, 381–
82 (D.C. Cir. 2013) (quoting Greater Boston Television v. FCC, 444 F.2d
841, 852 (D.C. Cir. 1970)). Yet EPA fails to show a recognition that the
Delay Rule directly undermines the underlying safeguards it continues
to tout, and has failed to conduct any serious analysis that would justify
a twenty-month rescission of the critical safeguards it justified with
comprehensive findings. See Am. Wild Horse Pres. Campaign v. Purdue,
2017 WL 4385259, at *5-*6; (agency acted arbitrarily when it failed to
acknowledge it was changing boundaries of protected lands); State Farm,
463 U.S. at 57.
B. EPA’s Stated Rationales for the Delay Rule Are
Inadequate.
1. The Bureau’s announcement on the cause of the West
Fertilizer fire does not provide a reasoned basis to
postpone the entire Accident Prevention Amendments
for twenty months.
The only finding EPA made in issuing the Delay Rule was that the
Bureau’s announcement of the cause of the West Fertilizer fire requires
reconsideration of the Accident Prevention Amendments. 82 Fed. Reg. at
27,134-35. But even if reconsideration of a rule could provide a basis to
47
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delay its effective date for more than three months—which it cannot (see
Point I.A, supra)—EPA has failed to reasonably explain why
consideration of the finding warrants a twenty-month delay of the entire
rule.
First, EPA already considered the cause of the West Fertilizer fire
in promulgating the Accident Prevention Amendments. EPA was aware
of the finding when it issued the final Amendments. In fact, EPA
responded to four sets of comments that discussed the Bureau’s finding,
and ultimately concluded that it did not warrant any changes. Response
to Comments at 247-49 (JA____-____). And the possibility the West
Fertilizer fire was caused by arson was in the public domain even prior
to EPA’s proposal of the Amendments. The Chemical Safety Board’s
report, issued in January 2016, listed arson as one of three potential
causes of the fire. CSB Investigation Report 2013-02-I-TX at 15 (JA____).
Second, the West Fertilizer incident was only one of several highprofile incidents EPA cited in the Accident Prevention Amendments as
warranting improvements to the 1996 regulations. As the preamble of
the proposed Amendments and the 2012 petition to strengthen the
existing rule reflected, numerous explosions, fires, and chemical releases
48
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that occurred prior to the West Fertilizer incident spurred the
amendments. 81 Fed. Reg. at 13,644. And in fact, EPA made this point
in response to comments on the Bureau’s finding. Response to Comments
at 248 (JA_____).
Third, EPA’s attempt to use the Bureau’s finding to justify a delay
to further consider security concerns is unavailing. EPA extensively
considered security issues, explained its reasoning, and also revised the
proposed Accident Prevention Amendments to address commenters’
concerns, including making changes to the information sharing
provisions. See Response to Comments at 53-54, 143, 190-91, 195-197,
199-200, 202-203, 247, 251 (JA-____-____, ____-____, ____, ____-____,
____-____, ____-____, ____, ____). Moreover, the Bureau did not find that
the West Fertilizer fire was caused by a security breach related to
disclosures made by the facility—the principal types of disclosures
required by the Amendments.
Finally, whatever dispute there may be about the cause of the West
Fertilizer fire, there is no dispute, as the Chemical Safety Board found,
that a subsequent failure to communicate hazard information to first
responders to the fire resulted in a number of avoidable deaths. CSB
49
(Page 62 of Total)

USCA Case #17-1155

Document #1701385

Filed: 10/25/2017

Page 63 of 71

Investigation Report 2013-02-I-TX at 112-115 (JA____-____). Thus, there
was no basis for EPA’s decision to postpone all of the provisions of the
Accident Prevention Amendments—including those that improve
coordination with emergency responders and that would accordingly help
avoid one of the problems exemplified by the West Fertilizer fire. Indeed,
EPA itself has noted that, regardless of the cause of the West Fertilizer
incident, emergency responders like those responding to that incident
need additional training on how to respond to incidents at chemical
facilities. Response to Comments at 248 (JA_____).
For these reasons, EPA has not given a reasoned justification for
delaying the effective date of the Accident Prevention Amendments.
EPA’s current position on the West Fertilizer incident stands in complete
contrast to its prior position. EPA’s “failure to come to grips with
conflicting precedent constitutes ‘an inexcusable departure from the
essential requirement of reasoned decision making.’” Ramaprakash v.
FAA, 346 F.3d 1121, 1124–25 (D.C. Cir. 2003) (citing Columbia Broad.
Sys. v. FCC, 454 F.2d 1018, 1027 (D.C. Cir. 1971)).
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2. EPA has not explained its blanket delay of every
deadline in the Accident Prevention Amendments.
Even if delay of some portion of the Accident Prevention
Amendments were justifiable (the case for which is entirely absent here),
EPA has not reasonably explained its decision to issue a blanket delay of
the entire rule. Congress directed EPA to compel regulated entities to
comply “as expeditiously as practicable,” and Congress has explained
that “requirements which only mandate changes in procedure” can be
implemented “almost immediately.” 42 U.S.C. § 7412(r)(7); S. Rep. 101228 at 245 (ADD-111). Given these directions, and in light of an agency’s
duty to consider and explain its rejection of any “reasonably obvious
alternatives” to a proposed rule, it was incumbent on EPA to justify why
it chose a blanket delay instead of a more tailored postponement. See
National Shooting Sports Found., Inc. v. Jones, 716 F.3d 200, 215 (D.C.
Cir. 2013). Most glaringly, EPA has not explained why it was necessary
to postpone the changes in procedure that were to become effective within
the twenty-month delay period.
For changes that were to become effective immediately in March
2017, such as requiring that process safety information be kept up to
date, see 82 Fed. Reg. 4,699 (40 C.F.R. § 68.65(a)); see also Point II.A.1,
51
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supra (discussing other provisions that would immediately take effect),
EPA offered no explanation for a twenty-month delay other than citing
general concerns about “confusion” that EPA’s delay may have created.
See id. at 27,139. As explained above, the agency cannot cite “confusion”
it may have caused by freezing the Accident Prevention Amendments as
grounds to delay it. And of course, there would be no confusion if EPA
had decided to clearly direct facilities to comply with these obligations.
For the emergency response coordination improvements required
by 40 C.F.R. 68.93, EPA justified the delay based on the concern raised
by reconsideration petitioners with language in § 68.93(b) about
additional information facilities must provide to local emergency
planning and response organizations upon request. Delay Rule Response
to Comments at 34-35 (JA_____-______). But EPA did not propose to
grant reconsideration on this issue, and regardless, the agency failed to
explain why other enhanced safeguards in § 68.93—such as coordinating
with emergency response officials “to determine how the stationary
source is addressed in the community emergency response plan and to
ensure that local response organizations are aware of the regulated
substances at the [facility],” 82 Fed. Reg. at 4,701 (40 C.F.R. 68.93)–could
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not be implemented on schedule. EPA’s failures to reasonably explain the
blanket suspension of the entire Accident Prevention Amendments
renders the Delay Rule arbitrary and capricious. See State Farm, 463
U.S. at 48 (“At the very least this alternative way of achieving the
objectives of the Act should have been addressed and adequate reasons
given for its abandonment.”).
CONCLUSION
For the reasons set forth above, the Petition should be granted
and the Delay Rule vacated.
Dated: October 25, 2017
Albany, New York
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7651m. Enforcement.
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SUBCHAPTER V—PERMITS
7661.
7661a.
7661b.
7661c.
7661d.

Definitions.
Permit programs.
Permit applications,
Permit requirements and conditions.
Notification to Administrator and contiguous
States.
7661e.
Other authorities.
7661f.
Small business stationary som-ce technical
and environmental compliance assistance
program.
SUBCHAPTER VI—STRATOSPHERIC OZONE
PROTECTION
7671.
Definitions.
'
7671a.
Listing of class I and class II substances.
7671b.. Monitoring and reporting requirements.
7671c.
Phase-out of production and consumption of
class I substances.
7671d.
Phase-out of production and consumption of
class II substances.
7671e.
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76711.
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7671h.
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7671m.
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col.
7671p. . International cooperation.
7671q.
Miscellaneous provisions.
Codification
Act July 14, 1955, ch. 360, 69 Stat. 322, as amended,
known as the Clean Air Act, which was formerly- classi
fied to chapter 15B (§1857 et seq.) of this title, was com
pletely revised "by Pub. L. 95-95, Aug. 7, 1977, 91 Stat.
685, and was reclassified to this chapter.

SUBCHAPTER I—PROGRAMS AND
ACTIVITIES
Part

A—Am Quality
Limitations

and

Emission

Amendments
1977—Pub. L. 95-95, title I, §117(a), Aug. 7, 1977, 91
Stat. 712, designated sections 7401 to 7428 of this title as
part A.

§ 7401. Congressional findings and declaration of
purpose
(a) Findings

The Congress finds—
(1) that the predominant part of the Nation’s
population is located in its rapidly expanding
metropolitan and other urban areas, which
generally cross the boundary lines of local ju
risdictions and often extend into two or more
States;
(2) that the growth in the amount and com
plexity of air pollution brought about by ur
banization, industrial development, and the
Increasing use of motor vehicles, has resulted
in mounting dangers to the public health and
welfare, including injury to agricultural crops
and livestock, damage to and the deteriora
tion of property, and hazards to air and ground
transportation;
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(3) that air pollution prevention (that is, the
reduction or elimination, through any meas
ures, of the amount of pollutants produced or
created at the source) and air pollution con
trol at its source is the primary responsibility
of States and local governments; and
(4) that Federal financial assistance and
leadership is essential for the development of
cooperative Federal, State, regional, and local
programs to prevent and control air pollution.
(b) Declaration
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fication] shall be effective on the date of enactment of
this Act [Nov. 15,1990].
“(2) The Administrators authority to assess civil
penalties under section 205(c) of the Clean Air Act [42
U.S.C. 7524(c)], as amended by this Act, shall apply to
violations that occur or continue on or after the date
of enactment of this Act. Civil penalties for violations
that occur prior to such date and do not continue after
such date shall be assessed in accordance with the pro
visions of the Clean Air Act [42 U.S.C. 7401 et seq.] in
effect immediately prior to the date of enactment of
this Act.
“(3) The civil penalties prescribed under sections
205(a) and 211(d)(1) of the Clean Air Act [42 U.S.C.
7524(a), 7545(d)(1)], as amended by this Act, shall apply
to violations that occur on or after the date of enact
ment of this Act. Violations that occur prior to such
date shall be subject to the civil penalty provisions pre
scribed in sections 205(a) and 211(d) of the Clean Air Act
in effect immediately prior to the enactment of this
Act. The injunctive authority prescribed under section
211(d)(2) of the Clean Air Act, as amended by this Act,
shall apply to violations that occur or continue on or
after the date of enactment of this Act.
“(4) For purposes'of paragraphs (2) and (3), where the
date of a violation cannot be determined it will be as
sumed to be the date on which the violation is discov
ered."

The purposes of this subchapter are—
(1) to protect and enhance the quality of the
Nation’s air resources so as to promote the
public health and welfare and the productive
capacity of its population;
(2) to initiate and accelerate a national re
search and development program to achieve,
the prevention and control of air pollution;
(3) to provide technical and financial assist
ance to State and local governments in con
nection with the development and execution of
their air pollution prevention and control pro
grams; and
(4) to encourage and assist the development Effective
Date of 1977 Amendment ; Pending
Ac and operation of regional air pollution preven
tions ; Continuation
of Rules , Contracts
, Author tion and control programs.
izations
, etc .; Implementation
Plans
(c) Pollution prevention

A primary goal of this chapter is to encourage
or otherwise promote reasonable Federal, State,
and local governmental actions, consistent with
the provisions of this chapter, for pollution pre
vention.
(July 14, 1955, ch. 360, title I, §101, formerly §1,
as added Pub. L. 88-206, §1, Dec. 17, 1963, 77 Stat.
392; renumbered §101 and amended Pub. L.
89-272, title I, §101(2), (3), Oct. 20, 1965, 79 Stat.
992; Pub. L. 90-148, §2, Nov. 21, 1967, 81 Stat. 485;
Pub. L. 101-549, title I, §108(k), Nov. 15, 1990, 104
Stat. 2468.)
CODIFICATION

Section was formerly classified to section 1857 of this
title.
Prior

Provisions

Provisions similar to those in this section were con
tained in a prior section 1857 of this title, act of July
14, . 1955, ch. 360, §1, 69 Stat. 322, prior to the general
amendment of this chapter .hy Pub. L. 88-206.
Amendments

1990—Subsec. (a)(3).. Pub. L. 101-549, §108(k)(l), amend
ed par. (3) generally. Prior to amendment, par. (3) read
as follows:, “that the prevention and control of air pol
lution at its source is the primary responsibility of
States and local governments; and".
Subsec. (b)(4). Pub. L. 101-549, §108(k)(2), inserted
“prevention and” after “pollution”.
Subsec. .(c). Pub. L. 101-549, §108(k)(3), added subsec.
(c).

1967—Subsec. (b)(1). Pubi L. 90-148 inserted “and en
hance the quality of’ after “to protect".
1965—Subsec. (b). Pub. L. 89-272 substituted “this
title” for “this Act”, which for purposes of codification
has been changed to “this subchapter".
Effective

Date

of

1990 Amendment

Pub. L. 101-549, title VIh § 711(b), Nov. 15, 1990, 104
Stat. 2684, provided that:
“(1) Except as otherwise expressly provided, the
amendments made by this Act [see Tables for classi

Pub. L. 95-95, title IV, §406, Aug. 7, 1977, 91 Stat. 795,
as amended by Pub. L. 95-190, § 14(b)(6), Nov. 16, .1977, 91
Stat. 1405, provided that:
“(a) No suit, action, or other proceeding lawfully
commenced by or against the. Administrator or any
other officer or employee of the United States in his of
ficial capacity or in relation to the discharge of his of
ficial duties under the Clean Air Act [this chapter], as
in effect immediately prior to the date of enactment of
this Act [Aug. 7, 1977] shall abate by reason of the tak
ing effect of the amendments made by this Act [see
Short Title of 1977 Amendment note below]. The court
may, on its own motion or that of any party made at
any time within twelve months after such taking ef
fect, allow the same to be maintained by or against the
Administrator or such officer or employee.
“(b) All rules, regulations, orders, determinations,
contracts, certifications, authorizations, delegations,
or other actions duly issued, made, or taken by or pur
suant to the Clean Air Act [this chapter], as in effect
immediately prior to the date of enactment of this Act
[Aug. 7, 1977], and pertaining to any functions, powers,
requirements, and duties under the Clean Air Act, as in
effect immediately prior to the date of enactment of
this Act, and not suspended by the Administrator or
the courts, shall continue in full force and effect after
the date of enactment of this Act until -modified or re
scinded in accordance with the Clean Air Act as amend
ed by this Act [see Short Title of 1977 Amendment note
below],
“(c) Nothing in this Act [see Short Title of 1977
Amendment note below] nor any action taken pursuant
to this Act shall in any way affect any requirement of
an approved implementation plan in effect under sec
tion 110 of the Clean Air Act [section 7410 of this title]
or any other provision of the Act in effect under the
Clean Air Act before the date of enactment of this sec
tion [Aug. 7, 1977] until modified or rescinded in accord
ance with the Clean Air Act [this chapter] as amended
by this Act [see Short Title of 1977 Amendment note
below],
“(d)(1) Except as otherwise expressly provided, the
amendments made by this Act [see Short Title of 1977
Amendment note below] shall be effective on date of
enactment [Aug. 7,1977]..
“(2) Except as otherwise expressly provided, each
State required to revise its applicable implementation
plan by reason of any amendment made by this Act [see
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Short Title of 1977 Amendment note below] shall adopt
and submit to the Administrator of the Environmental
Protection Administration such plan revision before
the later of the date—
“(A) one year after the date of enactment of this
Act [Aug. 7, 1977], or
“(B) nine months after the date of promulgation by
the Administrator of the Environmental Protection
Administration of any regulations under an amend
ment made by this Act which are necessary for the
approval of such plan revision."
Short title
of 1999 amendment
Pub. L. 106-40, §1, Aug. 5, 1999, 113 Stat. 207, provided
that: “This Act [amending section 7412 of this title and
enacting provisions set out as notes under section 7412
of this title] may be cited as the ‘Chemical Safety In
formation, Site Security and Fuels Regulatory Relief
Act’."
Short

Title

of

1998 Amendment

Pub. L. 105-286, §1, Oct. 27, 1998, 112 Stat. 2773, pro
vided that: “This Act [amending section 7511b of this
title and enacting provisions set out as a note under
section 7511b of this title] may be cited as the ‘Border
Smog Reduction Act of 1998’."
Short

Title

of

1990

amendment

Pub. L. 101-549, Nov. 15, 1990, 104 Stat. 2399, is popu
larly known as the “Clean Air Act Amendments of
1990”. See Tables for classification.
Short

Title

of

1981 Amendment

Pub. L. 97-23, §1, July 17, 1981, 95 Stat. 139, provided:
“That this Act [amending sections 7410 and 7413 of this
title] may be cited as the ‘Steel Industry Compliance
Extension Act of 1981’."
Short

Title

of

1977 Amendment

Pub. L. 95-95, §1, Aug. 7, 1977, 91 Stat. 685, provided
that: “This Act [enacting sections 4362, 7419 to 7428, 7450
to 7459, 7470 to 7479, 7491, 7501 to 7508, .7548, 7549, 7551,
7617 to 7625, and 7626 of this title, amending sections
7403, 7405, 7407 to 7415, 7417, 7418, 7521 to 7525, 7541, 7543,
7544, 7545, 7550, 7571, 7601 to 7605, 7607, 7612, 7613, and 7616
of this title, repealing section 1857C-10 of this title, and
enacting provisions set out as notes under this section,
sections 7403, 7422, 7470, 7479, 7502,'7521, 7548, and 7621 of
this title, and section 792 of Title 15, Commerce and
Trade] may be cited as the ‘Clean Air Act Amendments
of 1977’.”
Short

Title

of

1970 Amendment

Pub. L. 91-604, §1, Dec. 31,1970, 84 Stat. 1676, provided:
“That this Act [amending this chapter generally] may
be cited as the ‘Clean Air Amendments of 1970’.”
Short

'Title

of

1967

amendment

Pub. L. 90-148,'§l, Nov. 21, 1967, 81. Stat. 485, provided:
“That this Act [amending this chapter generally] may
be cited as the ‘Air Quality Act of 1967’."
Short

Title

of

1966 Amendment

Pub. L. 89-675, §1, Oct. 15, 1966, 80 Stat. 954, provided:
“That this Act [amending sections 7405 and 7616 of this
title and repealing section 1857f-8 of this title] may be
cited as the ‘Clean Air-Act Amendments of 1966’.”
Short Title
Act July 14, 1955, ch. 360, title HI, §317, formerly §14,
as added by Pub. L. 88-206, §l,.Dec. 17, 1963, 77 Stat. 401;
renumbered §307 by Pub. L. 89-272, title I, §101(4), Oct.
20, 1965, 79 Stat. 992; renumbered §310 by Pub. L. 90-148,
§2, Nov. 21, 1967/81 Stat. 499; renumbered §317 by Pub.
L. 91-604, § 12(a), Dec. 31, 1970, 84 Stat. 1705, provided
that: “This Act [enacting this chapter] may be cited as
the ‘Clean Air Act’.”
Act July 14, 1955, ch. 360, title II, §201, as added by
Pub. L. 89-272, title I, §101(8), Oct. 20, 1965, 79 Stat. 992,
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and amended by Pub. L. 90-148, § 2, Nov. 21, 1967, 81 Stat.
499, provided that: “This title [enacting subchapter II
of this chapter] may be cited as the ‘National Emission
Standards Act’.” Prior to its amendment by Pub. L.
90-148, title II of act June 14, 1955, was known as the
“Motor Vehicle Air Pollution Control Act”.
Act July 14, 1955, ch. 360, title IV, §401, as added by
Dec. 31, 1970, Pub. L. 91-604, §14, 84 Stat. 1709, provided
that: “This title [enacting subchapter IV of this chap
ter] may be cited as the ‘Noise Pollution and Abate
ment Act of 1970’.”
Savings Provision
Pub. L. 101-549, title VII, § 711(a), Nov. 15, 1990, 104"
Stat. 2684, provided that: “Except as otherwise ex
pressly provided in this Act [see Tables for classifica
tion], no suit, action, or other proceeding lawfully com
menced by the Administrator or any other officer or
employee of the United States in his official capacity
or in relation to the discharge of his official duties
under the Clean Air Act [42 U.S.C. 7401 et seq.], as in ef
fect immediately prior to the date of enactment of this
Act [Nov. 15, 1990], shall abate by reason of the taking
effect of the amendments made by this Act."
Transfer
of Functions
Reorg. Plan No. 3 of 1970, §2(a)(3), eff. Dec. 2, 1970, 35
F.R. 15623, 84 Stat. 2086, transferred to Administrator of
Environmental Protection Agency functions vested by
law in Secretary of Health, Education, and Welfare or
in Department of Health, Education, and Welfare which
are administered through Environmental Health Serv
ice, including functions exercised by National Air Pol
lution Control Administration, and Environmental
Control Administration’s Bureau of Solid Waste Man
agement, Bureau of Water Hygiene, and Bureau of Ra
diological Health, except insofar as functions carried
out by Bureau of Radiological Health pertain to regula
tion of radiation from consumer products, including
electronic product radiation, radiation as used in heal
ing arts, occupational exposure to radiation, and re
search, technical assistance, and training related to ra
diation from consumer products, radiation as used in
healing arts, and occupational exposure to radiation.
Impact on Small Communities
Pub. L. 101-549, title VIH, §810, Nov. 15,1990, 104 Stat.
2690, provided that: “Before implementing a provision
of this Act [see Tables for classification], the Adminis
trator of the Environmental Protection Agency shall
consult with the Small Communities Coordinator of
the Environmental Protection Agency to determine the
impact of such provision on small communities, includ
ing the estimated cost of compliance with such provi
sion.”
Radon Assessment
and Mitigation
Pub. L. 99-499, title I, §118(k), Oct. 17, 1986, 100 Stat.
1659, as amended by Pub. L. 105-362, title V, §501(i), Nov.
10, 1998, 112 Stat. 3284, provided that:
“(1) National
assessment
of radon
gas .—No later
than one year after the enactment of .this Act [Oct. 17,
1986], the Administrator shall submit to the Congress a
report which shall, to the extent possible—
“(A) identify the locations in the United States
where radon is found in structures where people nor
mally live or work, including educational institu
tions;
“(B) assess the levels of radon gas that are present
in such structures;
“(C) determine the level of radon gas and radon
daughters which poses a threat to human health and
assess for each location identified under subpara
graph (A) the extent of the threat to human health;
“(D) determine methods of reducing or eliminating
the threat to human health of radon gas and radon
daughters; and
“(E) include guidance and public information mate
rials based on the findings or research of mitigating
radon.
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“(2) RADON MITIGATION DEMONSTRATION PROGRAM.—
“(A) Demonstration
program
.—The Administrator

shall conduct a demonstration program to test meth
ods and technologies of reducing or eliminating radon
gas and radon daughters where it poses a threat to
human health. The Administrator shall take into
consideration any demonstration' program underway
in the Reading Prong of Pennsylvania, New Jersey,
and New York and at other sites prior to enactment.
The demonstration program under this section shall
be conducted in the Reading Prong, and at such other
sites as the Administrator considers appropriate.
“(B) Liability .—Liability, if any, for persons
undertaking activities pursuant to the radon mitiga
tion demonstration program authorized under this
subsection shall be determined under principles of ex
isting law.
“(3) Construction
op section
.—Nothing in this sub
section shall be construed to authorize the Adminis
trator to carry out any regulatory program or any ac
tivity other than research, development, and related
reporting, information dissemination, and coordination
activities specified in this subsection. Nothing in para
graph (1) or (2) shall be construed to limit the author
ity of the Administrator or of any other agency or in
strumentality of the United States under any other au
thority of law.”
spill

Control

technology

Pub. L. 99-499, title I, §U8(n), Oct. 17, 1986, 100 Stat.
1660, provided that:
“(1) Establishment
of program
.—Within 180 days of
enactment of this suhsection [Opt. 17, 1986], the Sec
retary of the United States Department of Energy is di
rected to carry out a program of testing and evaluation
of technologies which may be utilized in responding to
liquefied gaseous and other hazardous substance spills
at the Liquefied Gaseous Fuels Spill Test Facility that
threaten public health or the environment.
“(2) Technology
transfer
.—In carrying out the pro
gram established under this subsection, the Secretary
shall conduct a technology transfer program that, at a
minimum—
“(A) documents and archives spill control tech
nology;
“(B) investigates and analyzes significant hazard
ous spill incidents;
“(C) develops, and provides generic emergency ac
tion plans;
“(D) documents and archives spill test results;
“(B) develops emergency action plans to respond to
spills;
“(F) conducts training of spill response personnel;
. and
. “(G) establishes safety standards for personnel en
gaged in spill response activities.
“(3) Contracts
and
grants
.—The Secretary is di
rected to enter into contracts and grants with a non
profit organization in Albany County, Wyoming, that is
capable of providing the necessary technical support
and which is involved in environmental activities relat
ed to such hazardous substance related emergencies.
“(4) USB of site .—The Secretary shall arrange for the
use of the Liquefied Gaseous Fuels Spill Test Facility
to carry out the provisions of this subsection.”
Radon

Filed: 10/25/2017

Gas

and

Indoor

Air Quality

Research

Pub. L. 99-499, title IV, Oct. 17, 1986, 100 Stat. 1758,
provided that:
“SEC. 401. SHORT TITLE.
“This title may be cited as the ‘Radon Gas and Indoor
Air Quality Research Act of 1986’.
“SBC, 402. FINDINGS. .
“The Congress finds that: •
“(1) High levels of radon gas pose a serious health
threat in structures in certain areas of the country.
“(2) Various scientific studies have suggested that
exposm-e to radon, including exposure to naturally
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occurring radon and indoor air pollutants, poses a
public health risk.
“(3) Existing Federal radon and indoor air pollutant
research programs are fragmented and underfunded.
“(4) An adequate information base concerning expo
sure to radon and indoor air pollutants should be de
veloped by the appropriate Federal agencies.
“SEC."403. RADON GAS AND INDOOR AIR QUALITY ■
RESEARCH PROGRAM.
“(a) Design of Program .—The Administrator of the
Environmental Protection Agency shall establish a re
search program with respect to radon gas and indoor
air quality. Such program shall be designed to—
“(1) gather data and information on all aspects of
indoor air quality in order to contribute to the under
standing' of health problems associated with the ex
istence of air pollutants in the indoor environment;
“(2) coordinate Federal, State, local, and private
research and development efforts relating to the im
provement of indoor air quality; and
“(3) assess appropriate Federal Government actions
to mitigate the enyironmental and health risks asso-.
elated with indoor air quality problems.
“(b) Program
Requirements
.—The research program
required under this section shall include—

“(1) research and development concerning the iden
tification, characterization, and monitoring of the
sources and levels of indoor air pollution. Including
radon, which includes research and development re
lating to—
“(A) the measurement of various pollutant con
centrations and their strengths and sources,
“(B) high-risk building types, and
“(C) instruments for indoor air quality data col
lection;
“(2) research relating to the effects of indoor air
pollution and radon on human health;
“(3) research and development relating to control
technologies or other mitigation measures to prevent
or abate indoor air pollution (including the develop
ment, evaluation, and testing of individual and ge
neric control devices and systems);

“(4) demonstration of methods for reducing or .
eliminating indoor air pollution and radon, including
sealing, venting, and other methods that the Admin- .
istrator determines may be effective;
“(5) research, to be carried out in conjunction with
the Secretary of Housing and Urban Development, for
the purpose of developing—
“(A) methods for assessing the potential for radon
contamination of new construction, including (but
not limited to) consideration of the moisture con
tent of soil, porosity of soil, and radon content of
soil; and
“(B) design measures to avoid indoor air pollu
tion; and
“(6) the dissemination of information to assure the
public availability of the findings of the activities
under this section.
“(c) Advisory Committees .—The Administrator shall
establish a committee comprised of individuals rep
resenting Federal agencies concerned with various as
pects of indoor air quality and an advisory group com
prised of individuals representing the States, the sci
entific community, industry, and public interest orga
nizations to assist him in carrying out the research
program for radon gas and indoor air quality. '
“(d) Implementation
Plan .—Not later than 90 days
after the enactment of this Act [Oct. 17, 1986], the Ad
ministrator shall submit to the Congress a plan for im
plementation of the research program under this sec
tion. Such plan shall also be submitted to the EPA
Science Advisory Board, which shall, within a reason
able period of time, submit its comments on such plan
to Congress.
“(e) Report .—Not later than 2 years after the enact
ment of this Act [Got. 17, 1986], the Administrator shall
submit to Congress a report respecting Ms activities
under tMs section and making such recommendations
as appropriate.
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“SEC. 404. CONSTRUCTION OF TITLE.
“Nothing in this title shall he construed to authorize
the Administrator to carry out any regulatory program
or any activity other than research, development, and
related reporting, information dissemination, and co
ordination activities specified in this title. Nothing in
this title shall be construed to limit the authority of
the Administrator or of any other. agency or instru
mentality of the United States under any other author
ity of law.
“SEC. 405. AUTHORIZATIONS.
“There are authorized to be appropriated to carry out
the activities under this title and under section 118(k)
of the Superfund Amendments and Reauthorization Act
of 1986 (relating- to radon gas assessment and dem
onstration program) [section 118(k) of Pub. L. 99-499,
set out as a note above] not to exceed $5,000,000 for each
of the fiscal years 1987, 1988, and 1989. Of such sums ap
propriated in fiscal years 1987 and 1988, two-fifths shall
be reserved for the implementation of section
118(k)(2).”
Study of Odors and Odorous
Emissions
Pub. l : 95-95, title IV, § 403(b), Aug. 7, 1977, 91 Stat.
792, directed Administrator of Environmental Protec
tion Agency to conduct a study and report to Congress
not later than Jan. 1, 1979, on effects on public health
and welfare of odors and odorous emissions, source of
such emissions, technology or other measures available
for control of such emissions and costs of such tech
nology or measures, and costs and benefits of. alter
native measures or strategies to abate such emissions.
list
of Chemical
Contaminants
From
Environmental
Pollution
Found in Human Tissue
Pub.' L. 95-95, title IV, §403(0, Aug. 7, 1977, 91 Stat.
792, directed Administrator of BPA, not later than
twelve months after Aug. 7, 1977, to publish throughout
the United States a list of all known chemical contami
nants resulting from environmental pollution which
have been found in human tissue including blood, urine,
breast milk, and all other human tissue, such list to be
prepared for the United States and to indicate approxi
mate number of cases, range of levels found, and mean
. levels found, directed Administrator, not later than
eighteen months after Aug. 7, 1977, to publish in same
manner an explanation of what is known- about the
manner in which chemicals entered the environment
and thereafter human tissue, and directed Adminis
trator, in consultation with National Institutes of
Health, the National Center for Health Statistics, and
the National Center for Health Services Research and
Development, to, if feasible, conduct an epidemiolog
ical study to demonstrate the relationship between lev
els of chemicals in the environment and in human tis
sue, such study to be made in appropriate regions or
areas of the United States in order to determine any
different results .in such regions or areas, and the re
sults of such study to be reported, as soon as prac
ticable, to appropriate committee of Congress.

Regional
air Quality
Pub. L. 95-95, title IV, §403(d), Aug. 7, 1977, 91 Stat.
793, directed Administrator of BPA to conduct a study
of air quality in various areas throughout the country
including the gulf coast region, such study to include
analysis of liquid and solid aerosols and other fine par
ticulate matter and contribution of such substances to
visibility and public health problems in such .areas,
with Administrator to use environmental health ex
perts from the National Institutes of Health and other
outside agencies and organizations.
study

on

Railroad
Emission Study
Pub. L. 95-95, title rv, §404, Aug. 7, 1977, 91 Stat. 793,
as amended by H. Res. 549, Mar. 25, 1980, directed Ad
ministrator of EPA to conduct a study and investiga
tion of emissions Of air pollutants from railroad loco
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motives, locomotive engines, and secondary power
sources on railroad rolling stock, in order to, determine
extent to which such emissions affect air quality in air
quality control regions throughout the United States,
technological feasibility and current state of tech
nology for controlling such emissions, and status and
effect of current and proposed State and local regula
tions affecting such emissions, and within one hundred
and eighty days after commencing such study and in
vestigation, Administrator to submit a report of such
study and investigation, together with recommenda
tions for appropriate legislation, to Senate Committee
pn Environment and Public Works and House Commit
tee on Energy and Commerce.
Study and Report Concerning
Economic
Approaches
to controlling
Air pollution
Pub. L. 95-95, title IV, §405, Aug. 7, 1977, 91 Stat. 794,
directed Administrator, in conjunction with Council of
Economic Advisors, to undertake a study and assess
ment of economic measures for control of air pollution
which could strengthen effectiveness of existing meth
ods of controlling air pollution, provide incentives to
abate air pollution greater than that required by Clean
Air Act, and serve as primary incentive for controlling
air pollution problems not addressed by Clean Air Act,
and directed that not later than 2 years after Aug. 7,
1977, Administrator and .Council conclude study and
submit a report to President and Congress.
National
Industrial
Pollution
Control
Council
For provisions relating to establishment of National
Industrial Pollution Control Council, see Ex. Ord. No.
11523, Apr. 9, 1970, 35 F.R. 5993, set out as a note under
section 4321 of this title.
Federal

Compliance

With Pollution
Control
Standards
For provisions relating to responsibility of. head of
each Executive agency for compliance with applicable
pollution control standards, see Ex. Ord. No. 12088, Oct.
13, 1978, 43 F.R. 47707, set out as a note under section
4321 of this title.
Executive

Order

No . 10779

Ex. Ord. No. 10779, Aug. 21,1958, 23 F.R. 6487, which re
lated to cooperation of Federal agencies with State and
local authorities, was superseded by Ex. Ord. No. 11282,
May 26, 1966, 31 F.R. 7663, formerly set out under sec
tion 7418 of this title.
Executive

order

No . 11507

Ex. Ord. No. 11507, Feb. 4,1970, 35 F.R. 2573, which pro
vided for prevention, control, and abatement of air pol
lution at Federal facilities, was superseded by Ex. Ord.
No. 11752, Dec. 17, 1973, 38 F.R. 34793, formerly set out
as a note under section 4331 of this title.

§ 7402. Cooperative activities
(a) Interstate cooperation; uniform State laws;
State compacts

The Administrator shall encourage coopera
tive activities by the States and local govern
ments for the prevention and control of air pol
lution; encourage the enactment of improved
and, so far as practicable in the light of varying
conditions and needs, uniform State and local
laws relating to the' prevention and control of
air pollution; and encourage the making of
agreements and compacts between States for
the prevention and control of air pollution.
(b) Federal cooperation

The Administrator shall cooperate with and
encourage cooperative activities by all Federal
departments and agencies having functions re-
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1978—Subsecs. (d)(l)(A)(il), (g)(4)(B). Pub. L. 95-623,
of Pub. L. 95-95, set out as a note under section 7401 of
§13(a)(2), substituted “under this section” for “under this title.
subsection (b) of this section”..
Regulations
Subsec. (h)(5). Pub. L. 95-623, § 13(a)(1), added par. (5).
Subsec. (jj. Pub. L. 95-623, § 13(a)(3), substituted in.
Section 403(b), (c) of Pub. L. 101-549 provided that:
pars. (1)(A) and (2)(A) “standards under this section"
“(b) Revised
Regulations
.—Not later than three
and “under this section” for “standards under sub years after the date of enactment of the Clean Air Act
section (b) of this section” and “under subsection (b) of Amendments of 1990 [Nov. 15, 1990], the Administrator
shall promulgate revised regulations for standards of
this section”, respectively.
1977—Subsec. (a)(1). Pub. L. 95-95, § 109(c)(1)(A), added performance for new fossil fuel fired electric utility
subpars. (A), (B), and (C), substituted “For the purpose units commencing construction after the date on which
of subparagraphs (A)(i) and (ii> and (B), a standard of such regulations are proposed that, at a minimum, re
performance shall reflect” for ‘-‘a standard for emis quire any source subject to such revised standards to
sions of air pollutants which reflects”, “and the per emit sulfur dioxide at a rate not greater than would
centage reduction achievable” for “achievable", and have resulted from compliance by such source with the
“technological system of continuous emission reduc applicable standards of performance under this section
tion which (taking into consideration the cost of [amending sections 7411 and 7479 of this title] prior to
achieving such emission reduction, and any nonair such revision.
■ “(c) Applicability
.—The provisions of subsections (a)
quality health and environment impact and energy re
quirements)” for “system of emission reduction which [amending this section] and (b) apply only so long as
(taking into account the cost of achieving such reduc the provisions of section 403(e) of the Clean Air Act [42
tion)” in existing provisions, and inserted provision U.S.C. 7651b(e)] remain in effect.”
that, for the purpose of subparagraph (l)(A)(ii), any
Transfer
of Functions
cleaning of the fuel or reduction in the pollution char
Enforcement
functions
of
Administrator or other offi
acteristics of the fuel after extraction and prior to
combustion may be credited, as determined mider regu cial in Environmental Protection Agency related to
compliance
with
new
source
performance standards
lations promulgated by the Administrator, to a source
under this section with respect to pre-construction,
which burns such fuel.
construction, and initial operation of transportation
Subsec. (a)(7). Pub. L. 95-95, § 109(c)(1)(B), added par.
(7) defining “technological system of continuous emis system for Canadian and Alaskan natural gas trans
ferred
to Federal Inspector, Office, of Federal Inspector
sion reduction”.
Pub. L. 95-95, § 109(f), added, par. (7) directing that for the Alaska Natural Gas Transportation System,
under certain circumstances a conversion to coal not until first anniversary of date of initial operation of
be deemed a modification for purposes of pars. (2) and Alaska Natural Gas Transportation System, see Reorg.
Plan No. 1 of 1979, eff. July 1, 1979, §§102(a), 203(a), 44
(4) .
Subsec. (a)(7), (8). Pub. L. 95-190, § 14(a)(7), redesig F.R. 33663, 33666, 93 Stat. 1373, 1376, set out in the Ap
pendix to Title 5, Government Organization and Em
nated second par. (7) as (8).
Subsec. (b)(1)(A). Pub. L. 95-95, §401(b), substituted ployees. Office of Federal Inspector for the Alaska Nat
“such list if in his judgment it causes, or contributes ural Gas Transportation System abolished and func
significantly to, air pollution which may reasonably be tions and authority vested in Inspector transferred to
anticipated to endanger" for “such list if he determines Secretary of Energy by section 3012(b)- of Pub. L.
it may contribute significantly to air pollution which lO^-lSS, set out as an Abolition of Office of Federal In
spector note under section 719e of Title 15, Commerce
causes or contributes to the endangerment of".
Subsec. (b)(1)(B). Pub. L. 95-95, § 109(c)(2), substituted and Trade. Functions arid' authority vested in Sec
“shall, at least every four years; review and, if appro- • retary of Energy subsequently transferred to Federal
Coordinator for Alaska Natural Gas Transportation
priate," for “may, from time to time,”.
Projects by section 720d(f) of Title 15.
Subseo. (b)(5), (6). Pub. L. 95-95, § 109(c)(3), added pars.
(5) and (6).
Pending Actions and Proceedings
Subsec. (c)(1). Pub. L. 95-95, §109(d)(l), struck out
Suits, actions, and other proceedings lawfully com
“(except with respect to new sources owned or operated
by the United States)" after “implement and enforce menced by or against the Administrator or any other
or employee of the United States in his official
^Subseu^Kl)." Pub. L. 95-95, § 109(b)(1), substituted . officer
capacity or in relation to the discharge of his official
duties under act July 14, 1955, the Clean Air Act, as In
“standards of performance” for “emission standards”
and inserted provisions directing that regulations of effect immediately prior to the enactment of Pub. L.
95-95
[Aug. 7,1977], not to abate by reason of. the taking
the Administrator permit the State, in applying a
standard of performance to any particular source under effect of Pub. L. 95-95, see section 406(a) of Pub. L.
a submitted plan, to take into consideration, among 95-95, set out as an Effective Date of 1977 Amendment
other factors, the remaining useful life of the existing note under section 7401 of this title.
source to which the standard applies.
Modification
or Rescission
of Rules , Regulations
,
Subsec. (d)(2). Pub. L. 95-95, §109(b)(2), provided that,
Orders , Determinations
, Contracts
, Certifi in promulgating a standard of performance under a
cations
, Authorizations
, Delegations
, and Other
plan, the Administrator take into consideration,
Actions
among other factors, the remaining useful lives of the
All rules, regulations, orders, determinations, con- .
sources in the category of sources to which the stand
tracts, certifications, authorizations, delegations, or
ard applies.
Subsecs, (f) to (i). Pub. L. 95-95, § 109(a), added sub other actions duly Issued, made, or taken- by or pursu
ant to act July 14, 1955, the Clean Air Act, as in effect
secs. (f) to (i).
Subsecs, (j), (k). Pub. L. 95-190, § 14(a)(8), (9), redesig immediately prior to the date of enactment of Pub. L.
nated subsec. (k) as (j) and, as so redesignated, sub 95-95 [Aug. 7, 1977] to continue in full force and effect
stituted “(B)” for “(8)” as designation for second sub- until modified or rescinded in accordance with act July
14, 1955, as amended by Pub. L. 95-95 [this chapter], see
par. in par. (2). Former subsec. (j), added' by. Pub. L.
95-95, § 109(e), which related to compliance with applica section 406(b) of Pub. L. 95-95, set out as an Effective
Date of 1977 Amendment note under section 7401 of this
ble standards of performance, was struck out.
Pub. L. 95-95, § 109(e), added subsec. (k).
title.
1971—Subsec. (b)(1)(B). Pub. L. 92-157 substituted in
§ 7412. Hazardous air pollutants
first sentence “publish proposed” for “propose”.
(a) Definitions
Effective
Date of 1977 Amendment
For purposes of this section, except subsection
Amendment by Pub. L. 95-95 effective Aug. 7,1977, ex
cept as otherwise expressly provided, see section 406(d)
(r) of this section—
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(1) Major source

The term “major source” means any sta
tionary source or group of stationary sources
located within, a contiguous area and under
common control that emits or has the poten
tial to emit considering controls, in the aggre
gate, 10 tons per year or more of any hazard
ous air pollutant or 25 tons per year or more
of any combination of hazardous air pollut
ants. The Administrator may establish a less
er quantity, or in the case of radionuclides dif
ferent criteria, for a major source than that
specified in the previous sentence, on the basis
of the potency of the air pollutant, persist
ence,. potential for bioaccumulation, other
characteristics of the air pollutant, or other
relevant factors.
(2) Area source

The term “area source” means any station
ary source of hazardous air pollutants that is
not a major source. For purposes, of this sec
tion, the term “area source” shall not include
motor vehicles or nonroad vehicles subject to
regulation under subchapter H of this chapter.
(3) Stationary source

The term “stationary source” shall have the.
same meaning as such term has under section
7411(a) of this title.
(4) New source

The term “new source” means a stationary
source the construction or reconstruction of
which is commenced after the Administrator
first proposes regulations under this section
establishing an emission standard applicable
to-such source.
(5) Modification

■The term “modification” means any phys
ical change in, or change in the method of op
eration of, a major source which increases the
actual emissions of any hazardous air pollut
ant emitted by such source by more than a de
minimis, amount or which results in the emis
sion of any hazardous air pollutant not pre
viously emitted by more than a de minimis
amount.
(6) Hazardous air pollutant

The term “hazardous air pollutant” means
any air pollutant listed pursuant to subsection
(b) of this section.
(7) Adverse environmental effect

The term “adverse environmental effect”
means any significant and widespread adverse
effect, which may reasonably be anticipated,
to wildlife, aquatic life, or other natural re
sources, including adverse impacts on popu
lations of endangered or threatened species or
significant degradation of environmental qual
ity over broad areas.
(8) Electric utility steam generating unit

The term “electric utility steam generating
unit” means any fossil fuel fired combustion
unit of more than 25 megawatts that serves a
generator that produces electricity for sale. A
unit that cog'enerates steam and electricity
and supplies more than one-third of its poten
tial electric output capacity and more than 25
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megawatts electrical output to any utility,
power distribution system for sale shall be
considered an electric utility steam generat
ing unit.
(9) Owner or operator

The term “owner or operator” means any
person who owns, leases, operates, controls,- or
supervises a stationary source.
(10) Existing source

The term “existing source” means any sta
tionary source other than a new source.
(11) Carcinogenic effect

Unless revised, "the term “carcinogenic ef
fect” shall have the meaning provided by the
Administrator under Guidelines for Carcino
genic Risk Assessment as of the date of enact
ment.1 Any revisions in the existing Guide
lines shall be subject to notice and oppor.. tunity for comment.
(b) List of pollutants
(1) Initial list

The Congress establishes for purposes of this
section a list of hazardous air pollutants as
follows:
CAS
number
75070
60355
75058
98862
53963
107028
79061
79107
107131
107051
92671
62533
90040
1332214
71432
92875
98077
100447
92524
117817
542881
75252
106990
156627
105602
133062
63252
75150
56235
463581
120809
133904
57749
7782505
79118
532274
108907
510156
67663
107302
12699.8
1319773
95487

Chemical name
Acetaldehyde
Acetamide
Acetonitrile
Acetophenone
2-Acetylaminofluorene
Acrolein
Acrylamide
Acrylic acid
Acrylonitrile
Ally! chloride
4-Aminobiphenyl
Aniline
o-Anisidine
Asbestos
Benzene (including benzene from gasoline)
Benzidine
Benzo trichloride
Benzyl chloride
Biphenyl
Bis(2-ethylhexyl)phthalate (DBHP)
Bis(ehloromethyl)ether
Bromoform
1,3-Butadiene
Calcium cyanamide
Caprolactam
Captan
Carbaryl
Carbon disulfide
Carbon tetrachloride
Carbonyl sulfide
Catechol
Chloramben
Chlordane
Chlorine
Chloroacetic acid.
2-Chloroacetophenone
Chlorobenzene
Chlorobenzilate
Chloroform
Chloromethyl methyl ether
Chloroprene
Cresols/Cresylie acid (isomers and mixture)
o-Cresol

1 See Eeferences in Text note below.
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CAS
number

Chemical name

number

108394
106445
98828
94757
3547044
334883
132649
96128
84742
106467
91941
■ 111444
542756
62737
111422
121697
64675
119904
60117
119937
79447
68122
57147
131113
77781
534521
51285
121142
123911.
122667
106898
106887
140885
100414
51796
75003
106934
107062
107211
151564
75218
,96457
75343
50000
76448
118741
87683
77474
67721
822060
680319
110543
302012
7647010
7664393
123319
78591
58899
108316
67561
72435
74839
‘74873
71556
78933
60344
74884
108101
624839
80626
1634044
101144
75092
101688
101779
91203
98953

m-Cresoi
p-Cresol
Cumene
2,4-D, salts and esters
DDE
Diazomethane
Dibenzofurans
l,2-Dibromo-3-chloropropane
Dibutylphthalate
l,4-Dichlorobenzene(p)
3,3-Dichlorobenzidene
Dichloroethyl ether (Bis(2-chIoroethyl)ether)
1,3-Dichioropropene
Dichlorvos
Diethanolamine
N,N-Diethyl aniline (N,N-Dimethylaniline)
Diethyl sulfate
3,3-Dimethoxybenzidme
Dimethyl aminoazobenzene
3,3'-Dimethyl benzidine
Dimethyl carbamoyl chloride
Dimethyl formamide
1,1-Dimethyl hydrazine
Dimethyl phthalate
Dimethyl sulfate
4,6-Dinltro-o-cresoI, and salts
2,4-Dinitrophenbl
2,4-Dinitro toluene
1,4-Dioxane (1,4-Die thyleneoxide)
1,2-Diphenylhydrazine
EpiohlorOhydrin (l-Chloro-2,3-epoxypropane)
1,2-Epoxybutane
Ethyl acrylate
Ethyl benzene
Ethyl carbamate (Urethane)
Ethyl chloride (Chloroethane) .
Ethylene dibromide (Dibromoethane)
Ethylene dichloride (1,2-Dichloroethane)
Ethylene glycol
Ethylene imine (Aziridine)
Ethylene oxide
Ethylene thiourea
Ethylidene dichloride (1,1-Dichloroethane)
Formaldehyde
Heptachlor
Hexachlorobenzene
Hexachlorobutadiene
Hexachloroeyclopentadiene
Hexachloroethane
Hexamethylene-1,6-diisocyanate
Hexamethylphosphoramide
Hexane
Hydrazine
Hydrochloric acid
Hydrogen fluoride (Hydrofluoric acid)
Hydroquinone
Xsophorone
Lindane (all isomers)
Maleic anhydride
Methanol
Methoxychlor
Methyl bromide (Bromomethane)
Methyl chloride (Chloromethane)
Methyl chloroform (1,1,1-Trichloroethane)
Methyl ethyl ketone (2-Butanone) .
Methyl hydrazine
Methyl iodide (lodomethane)
Methyl isobutyl ketone (Hexone)
Methyl isocyanate
Methyl methacrylate
Methyl tert butyl ether
4,4-Methylene bis(2-chloroaniline)
Methylene chloride (Dichloromethane)
Methylene diphenyl diisocyanate (MDI)
4,4'-Methylenedianiline
Naphthalene
Nitrobenzene

92933
100027
79469
684935
62759
59892
56382
82688
87865
108952
106503
75445
7803512
7723140
85449
1336363
1120714
57578
123386
114261
78875
75569
75558
91225
106514
100425
96093
1746016
79345
127184
7550450
108883
95807
584849
95534
8001352
120821
79005
79016
95954
88062
121448
1582098
540841
108054
593602
75014
75354
1330207
95476
108383
106423
0
0
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Chemical name

4-Nitrobiphenyl
4-Nitrophenol
2-N itropropane
N-Nitroso-N-methylurea
N-Nitrosodimethylamine
N-Nitrosomorpholine
Parathion
Pentachloronitrobenzene (Quintobenzene)
Pentachlorophenol
Phenol
p-Phenylenediamine
Phosgene
Phosphine
Phosphorus
Phthalic anhydride
Polychlorinated biphenyls (Aroclors)
1,3-Propane sultone
beta-Propiolactone
Propionaldehyde
Propoxur (Baygon)
Propylene dichloride. (1,2-Dichloropropane)
Propylene oxide
1,2-Propylenimine (2-Methyl aziridine)
Quinoline
Quinone .
Styrene
Styrene oxide
2,3,7,8-Tetrachlorodibenzo-p-dioxin
1,1,2,2-Tetrachloroethane
Tetrachloroethylene (Perchloroethylene)
Titanium tetrachloride .
Toluene
2,4-Toluene diamine
2,4-Toluene diisocyanate
o-Toluidine
Toxaphene (chlorinated camphene)
1,2,4-Trichlorobenzene "
1,1,2-Trichloroethane
Trichloroethylene
2,4,5-Trichlorophenol
2,4,6-Trichlorophenol
. Triethylamine
Trifluralin
‘2,2,4-Trimethylpentane
Vinyl acetate
Vinyl bromide
Vinyl chloride
Vinylidene chloride (1,1-Dichloroethylene)
Xylenes (isomers and mixture)
o-Xylenes
m-Xylenes
p-Xylenes
Antimony Compounds
Arsenic Compounds (inorganic including ar
sine)
0 Beryllium Compounds
0 Cadmium Compounds
0 Chromium Compounds
0 Cobalt Compounds
0 Coke Oven Emissions
0 Cyanide Compounds1
0 Glycol ethers2
0 Dead Compounds
0 Manganese Compounds
0 Mercury Compounds
0 Fine mineral fibers3
0 Nickel Compounds
0 Polycylic Organic Matter4
0 Radionuclides (including radon)5
0 Selenium Compounds
NOTE: For all listings above which contain the word
“compounds” and for glycol ethers, the following ap
plies: Unless otherwise specified, these listings are de
fined as including any unique chemical substance that
contains the named chemical (i.e., antimony, arsenic,
etc.) as part of that chemical’s infrastructure.
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1X'CN where X = H' or any other group where a for
mal dissociation may occur. For example KCN or
CaCCNh.
2Ineludes mono- and di- ethers of ethylene glycol,
diethylene
glycol,
and
triethylene
glycol
Rr-(OCH2CH2)„-OB/ where
n = 1, 2, or 3
. R = alkyl or aryl groups
R' = R, H, or groups which, when removed, yield
glycol ethers with the structure: R-(OCH2CH)„-OH.
Polymers are excluded irom the glycol category.
3 Includes mineral fiber emissions from facilities
manufacturing or processing glass, rock, or slag fibers
(or other mineral derived libers) of average diameter 1
micrometer or less.
4 Includes organic compounds with more than one
benzene ring, and which have a boiling- point greater
than or equal to KKPC.
5 A type of atom which spontaneously undergoes
radioactive decay.

(2) Revision of the list

The Administrator shall periodically review
the list established by this subsection and pub
lish the results thereof and, where appro
priate, revise such list by rule, adding pollut
ants which present, or may present, through
inhalation or other routes of exposure, a
threat of adverse human health effects (in
cluding, but not limited to, substances which
are known to be, or may reasonably be antici
pated to be, carcinogenic, mutagenic, tera
togenic, neurotoxic, which cause reproductive
dysfunction, or which are acutely or chron
ically toxic) or adverse environmental effects
whether through ambient concentrations, bio
accumulation, deposition, or otherwise, but
not including releases subject to regulation
under subsection (r) of this section as a result
of emissions to the air. No air pollutant which
is listed under section 7408(a) of this title may
be added to the list under this section, except
that the prohibition of this sentence shall not
apply to any pollutant which independently
meets the listing criteria of this paragraph
and is a precursor to a pollutant which is list
ed under section 7408(a) of this title or to any
pollutant which is in a class of pollutants list
ed under such section. No substance, practice,
process or activity regulated under subchapter
VT of this chapter shall be subject to regula
tion under this section solely due to its ad
verse effects on the-environment.
(3) Petitions to modify the list

(A) Beginning at any time after 6 months
after November 15, 1990, any person may peti
tion the Administrator to modify the list of
hazardous air pollutants under this subsection
by adding or deleting a substance or, in case of
listed pollutants-without CAS numbers (other
than coke oven emissions, mineral fibers, or
polycyclic organic matter) removing certain
unique substances. Within 18 months after re-.
• ceipt of a petition, the Administrator shall ei
ther grant or deny the petition by 'publishing
a written explanation of the reasons for the
Administrator’s decision. Any such petition
shall include a showing by the petitioner that
there is adequate data on the health or envir
ronmental defects2 of the pollutant or other
evidence adequate to support the petition. The
Administrator may not deny a petition solely
2 So in original. Probably should be “effects”.
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on the basis of inadequate resources or time
for review.
(B) The Administrator shall add a substance
to the list upon a showing by the petitioner or
on the Administrator’s own determination
that the substance is an air pollutant and that
emissions, ambient concentrations, bio
accumulation or deposition of the substance
are known to cause or may reasonably be an
ticipated to cause adverse effects to human
health or adverse environmental effects.
(C) The Administrator shall delete a sub
stance from the list upon a showing by the pe
titioner or on the Administrator’s own deter
mination that there is adequate data on the
health and environmental effects of the sub
stance to determine that emissions, ambient
concentrations, bioaccumulation or deposition
of the substance may not reasonably be antici
pated to cause any adverse effects to the
human health or adverse environmental ef
fects.
(D) The Administrator shall delete one or
more unique chemical substances that contain
a listed hazardous air pollutant not having a
CAS number (other than coke oven emissions,
mineral fibers, or polycyclic organic matter)
upon a showing, by the petitioner or on the Ad
ministrator’s own determination that such
unique chemical substances that contain the
named chemical of such listed hazardous air
' pollutant meet the deletion requirements of
subparagraph (C). The Administrator .must
grant or deny a deletion petition prior to pro
mulgating any emission standards pursuant to
subsection (d) of this section applicable to any
source category or subcategory of a listed haz
ardous air pollutant without a CAS number
listed under subsection (b) of this section for
which a deletion petition has been filed within
12 months of November 15,1990.
(4) Further information

If the Administrator determines that infor
mation on the health or environmental effects
of a substance is not sufficient to make a de
termination required by this subsection, the
Administrator may use any authority avail
able to the Administrator to acquire such in
formation.
(5) Test methods

The Administrator may establish, by rule,
test measures and other analytic procedures
for monitoring and measuring emissions, am
bient concentrations, deposition, and bio
accumulation of hazardous air pollutants.
(6) Prevention of significant deterioration

The provisions of-part C of this subchapter
(prevention of significant deterioration) shall
not apply to pollutants listed under this sec-.
tion.
(7) Lead

The Administrator may not list elemental
. lead as a hazardous air pollutant under this
subsection.
(c) List of source categories
(1) In general

Not later than 12 months after November 15,
1990, the Administrator shall publish, and
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shall from time to time, but no less often than
every 8 years, revise, if appropriate, in re
sponse to public comment or new information,
a list of all categories and subcategories of
major sources and area sources (listed under
paragraph (3)) of the air pollutants listed pur
suant to subsection (b) of this section. To the
extent practicable, the categories and sub
categories listed under this subsection shall be
consistent with the list of source categories
established pursuant to section 7411 of this
title and part C of this subchapter. Nothing in
the preceding sentence limits the Administra
tor’s authority to establish subcategories
under this section, as appropriate.

mercury, polychlorinated biphenyls, 2,3,7,8tetrachlorodibenzofurans and 2,3,7,8-tetrachlorodibenzo-p-dioxin, the Administrator
shall, not later than 5 years after November
15, 1990, list' categories and subcategories of
sources assuring that sources accounting for
not less than 90 per centum of the aggregate
emissions of each such pollutant are subject to
standards under subsection (d)(2) or (d)(4) of
this section. Such standards shall be promul
gated not later than 10 years after November
15, 1990. This paragraph -shall not be construed
to require the Administrator to promulgate
standards for such pollutants emitted by elec
tric utility steam generating units.

(2) Requirement for emissions standards

(7) Research facilities

For the categories and subcategories the Ad
ministrator lists, the Administrator shall es
tablish emissions standards under subsection
(d) of this section, according to the schedule in
this subsection and subsection (e) of this sec
tion.

The Administrator shall establish a separate
category covering research or laboratory fa
cilities, as necessary to assure the equitable
treatment of such facilities. For purposes of
this section,' “research or laboratory facility”
means any stationary source whose primary
purpose is to conduct research and develop
ment into new processes and products, where
such source is operated under the close super-'
vision of technically trained personnel arid is
not engaged in the manufacture of products
for commercial sale in commerce, except in a
de minimis manner.

(3) Area sources

The Administrator shall list under this sub
section each category or subcategory of area
sources which the Administrator' finds pre
sents a threat of adverse effects to human
health or the environment (by such sources in
dividually or in the aggregate) warranting reg
ulation under this section. The Administrator
shall, not later than 5 years after November
is, 1990, and pursuant to subsection (k)(3)(B) of
this section, list,, based on actual or estimated
aggregate emissions of a listed pollutant or
pollutants, sufficient categories or subcategories of area sources to ensure that area
sources representing 90 percent of the area
source emissions of the 30 hazardous air pol
lutants that present the greatest threat to
public health in the largest number of urban
areas are subject to regulation under this sec
tion. Such regulations shall be promulgated
not later than 10 years after November 15,1990.
(4) Previously regulated categories

The Administrator may, in the Administra
tor’s discretion, list any category or sub
category of sources previously regulated under
this section as in effect before November 15,
1990.
(5) Additional categories

In addition' to those categories and sub
categories of sources listed for regulation pur
suant to paragraphs (1) and (3), the Adminis
trator may at any time list additional cat
egories and subcategories of sources of hazard
ous air pollutants according to the same cri
teria for listing applicable under such para
graphs. In the case of source categories and
subcategories listed after publication of the
initial list required under paragraph (1) or (3),
emission standards under subsection (d) of this
section for the category or subcategory shall
be promulgated within 10 years after Novem
ber 15,1990, or within 2 years after the date on
which such category or subcategory is listed,
whichever is later.
(6) Specific pollutants

With respect to alkylated lead compounds,
polycyclic organic matter, hexachlorobenzene,

(8) Boat manufacturing

When establishing emissions standards for
styrene, the Administrator shall list boat
manufacturing as a. separate subcategory un
less the Administrator finds that such listing
would be inconsistent with the goals and re
quirements of this chapter.
(9) Deletions from the list

(A) Where the sole reason for the inclusion
of a source category on the list required under
this subsection is the emission of a unique
chemical substance, the Administrator shall
delete the source category from the list if it is
appropriate because of action taken under ei
ther subparagraphs (G) or (D) of subsection
(b)(3) of this section.
(B) The Administrator may delete any
source category from the list under this sub
section, on petition of any . person or on the
Administrator’s own motion, whenever the
Administrator makes the following determina
tion or determinations, as applicable:
(i) In the case of hazardous air pollutants
emitted by sources in the category that may
result in cancer in humans, a determination
that no source in the category (or group of
sources in the case of area sources) emits
such hazardous air pollutants in quantities
which may cause a lifetime risk of -cancer
greater than one in one million to the indi
vidual in the population who is most exposed
to emissions of such pollutants from the
source (or group of sources in the case of
area sources).
(ii) In the case of hazardous air pollutants
that may result in adverse health effects in
humans other than cancer or adverse envi
ronmental effects, a determination that
emissions from no source in the categ-ory or
subcategory concerned (or group of sources
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in the ease of area sources) exceed a level
which is adequate to protect public health
with .an ample margin of safety and no ad
verse environmental effect will result from
emissions from any source (or from a group
of sources in the case of area sources).
The Administrator shall grant or deny a peti
tion under this paragraph within 1 year after
the petition is filed.
(d) Emission standards
(1) In general

The Administrator shall promulgate regula
tions establishing emission standards for each
category or subcategory of major sources and
area sources of hazardous air pollutants listed
for regulation pursuant to subsection (c) of
this section in accordance with the schedules
provided in subsections (c) and (e) of this sec
tion. The Administrator may distinguish
among classes, types, and sizes of sources
within a category or subcategory in establish
ing such standards except that, there shall be
no delay in the compliance date for any stand
ard applicable to any source under subsection
(1) of this section as the result of the authority
provided by this sentence.'
(2) Standards and methods

Emissions standards promulgated under this
subsection. and applicable to new or existing
sources of hazardous air pollutants shall re
quire the maximum degree of reduction in
emissions of the hazardous air pollutants sub
ject to this section (including a prohibition on
such emissions, where achievable) that the Ad
ministrator, taking into consideration the
cost of achieving such emission reduction, and
any non-air quality health and environmental

impacts and energy requirements, determines
is achievable for new or existing sources in the
category or subcategory to which such emis
sion standard applies, through application of
measures, processes, methods, systems' or
techniques including, but not limited to,
measures which—
(A) reduce the volume of, or eliminate
emissions of, such pollutants through proc
ess changes, substitution of materials or
other modifications,
(B) enclose systems or processes to elimi
nate emissions,
(C) collect, capture or treat such pollut
ants when released from a process, stack,
storage or fugitive emissions point,
(D) are design, equipment, work practice,
or operational standards (including require
ments for operator training or certification)
as provided in subsection (h) of this section,
or
(E) are a combination of the above.
None of the measures described in subpara
graphs (A) through (D) shall, consistent with
the provisions of section 7414(c) of this title, in
any way compromise any United States patent
or United States trademark right, or any con
fidential business information, or any trade
secret or any other intellectual property
right.
(3) New and existing sources

The maximum degr.ee of reduction in emis
sions that is deemed achievable for new
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sources in a category or subcategory, shall not
be less stringent than the emission control
that is achieved in practice by the best con
trolled similar source, as determined by the
Administrator. Emission standards promul
gated under this subsection for existing
sources in a category or subcategory may be
less stringent than standards for new sources
in the same category or subcategory but shall
not be less stringent, and may be more strin
gent than—
(A) the average ■ emission limitation
• achieved by the best performing 12 percent
of the existing sources (for which the Ad
ministrator has emissions information), ex
cluding those' sources that have, within 18
months before the emission standard is pro
posed or within 30 months before such stand
ard is promulgated, whichever is later, first
achieved a level of emission rate or emission
reduction which complies, or would comply
if the source is not subject to such standard,
with the lowest achievable, emission rate (as
defined by section 7501 of this title) applica
ble to the source category and prevailing at
the time, in the category or subcategory for
categories and subcategories with 30 or more
sources, or
(B) the average emission limitation
achieved by the best performing 5 sources
(for which the Administrator has or could
reasonably obtain emissions information) in
the category or subcategory for categories
or subcategories with fewer than 30 sources.
(4) Health threshold

With respect to pollutants for which a
health threshold has been established, the Ad
ministrator may consider such threshold level,
with an ample margin of safety, when estab
lishing emission standards under this sub
section.
(5) Alternative standard for area sources

With respect only to categories and sub
categories of area sources listed pursuant to
subsection (c) of this section, the Adminis
trator may, in lieu of the authorities provided
in paragraph (2) and subsection (f) of this sec
tion, elect to promulgate standards or require
ments applicable to sources in such categories
or subcategories which provide for the use of
generally available control technologies or
management practices by such sources to re
duce emissions of hazardous air pollutants.
(6) Review and revision

The Administrator shall review, and revise
as necessary (taking into account develop
ments in practices, processes, and control
technologies), emission standards promulgated
under this, section no less often than every 8
years.
(7) Other requirements preserved

No emission standard or other requirement
promulgated under this section shall be inter
preted, construed or applied to diminish or re
place the requirements of a more stringent
emission limitation or other applicable re
quirement established pursuant to section 7411
of this title, part G or D of this subchapter, or
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other authority of this chapter or a standard
issued under State authority.
(8) Coke ovens

(A) Not later than December 31,1992, the Ad
ministrator shall promulgate regulations es
tablishing emission standards under para
graphs (2) and (3) of this subsection for coke
oven batteries. In establishing such standards,
the Administrator shall evaluate—
(i) the use of sodium silicate (or equiva
lent) luting compounds to prevent door
leaks, and other operating practices and
technologies for their effectiveness in reduc
ing coke oven emissions, and their suit
ability for use on new and existing coke
oven batteries, taking into account costs
and reasonable commercial door warranties;
and
(ii) as a basis for emission standards under
this subsection for new coke oven batteries
that begin construction after the date of
proposal of such standards, the Jewell design
Thompson non-recovery coke oven batteries
and other non-recovery coke oven tech
nologies, and other appropriate emission
control and coke production technologies, as
to their effectiveness in reducing coke oven
emissions and their capability for produc
tion of steel quality coke.
Such regulations shall require at a minimum
that coke oven batteries will not exceed 8 per
centum leaking doors, 1 per centum leaking
lids, 5 per centum leaking offtakes, and 16 sec
onds visible emissions per charge, with no ex
clusion for emissions during the period after
the closing of self-sealing oven doors. Notwith
standing subsection (i) of this section, the
compliance date for such emission standards
for existing coke oven batteries shall be De
cember 31,1995.
(B) The Administrator shall promulgate
work practice regulations under this sub
section for coke oven batteries requiring, as
appropriate—
(i) the use of sodium silicate (or equiva
lent) luting compounds, if the Administrator
determines that use of sodium silicate is an
effective means o( emissions control and is
achievable, taking into account costs and
reasonable commercial warranties for doors
and related equipment; and
(ii) door and jam cleaning practices.
Notwithstanding subsection (i) of this section,
the compliance date for such work practice
regulations for coke oven batteries shall be
not later than the date 3 years after November
15,1990.
(C) For coke oven batteries electing to qual
ify for an extension of the compliance date for
standards promulgated under subsection (f) of
this section in accordance with subsection
(i)(8) of this section, the emission standards
under this subsection for coke oven batteries
shall require that coke oven batteries not ex
ceed 8 per centum leaking doors, 1 per centum
leaking lids, 5 per centum leaking offtakes,
and 16 seconds visible emissions per charge,
with no exclusion for emissions during the pe
riod after the closing of self-sealing doors.
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Notwithstanding subsection (i) of this section,
' the compliance date for such emission stand
ards for existing coke oven batteries seeking
an extension shall be not later than the date
3 years after November 15, 1990.
(9) Sources licensed by the Nuclear Regulatory
Commission

No standard for radionuclide emissions from
any category or subcategory of facilities li
censed by the Nuclear Regulatory Commission
(or an Agreement State) is required to be pro
mulgated under this section if the Adminis
trator determines, by rule, and after consulta
tion with the Nuclear Regulatory Commission,
that the regulatory program established by
the Nuclear Regulatory Commission pursuant
to the Atomic Energy Act [42 U.S.C. 2011 et
seq.] for such category or subcategory pro
vides an ample margin of safety to protect the
public health. Nothing in this subsection shall
preclude or deny the right of any State or po
litical subdivision thereof to adopt or enforce
any standard or limitation respecting emis
sions of radionuclides which is more stringent
than the standard or limitation in effect under
section 7411 of this title or this section.
(10) Effective date

Emission standards or other regulations pro
mulgated under this subsection shall be effec
tive upon promulgation.
(e) Schedule for standards and review
(1) In general

The Administrator shall promulgate regula
tions establishing emission standards for cat
egories and subcategories of sources initially
listed for regulation pursuant to subsection
(c)(1) of this section as expeditiously as prac
ticable, assuring that—
(A) emission Standards for not less than 40
categories and subcategories (not counting
coke oven batteries) shall be promulgated
not later than 2 years after November 15,
1990;
(B) emission standards for coke oven bat
teries shall be promulgated not later than
December 31, 1992;
(0) emission standards for 25 per centum of
the listed categories and subcategories shall
. be promulgated not later than 4 years, after
November 15,1990;
(D) emission standards for an additional 25
per centum of the listed categories and sub
categories shall be promulgated not later
than 7 years after November 15,1990; and
(E) emission standards for all categories
and subcategories shall be promulgated not
later than 10 years after November 15, 1990.
(2) Priorities

’ In ‘determining priorities for promulgating
standards under subsection (d) of this section,
the Administrator shall consider—
(A) the known or anticipated adverse ef
fects of such pollutants on public health and
the environment;
(B) the quantity and location of emissions
or reasonably anticipated- emissions of haz
ardous air pollutants that each category or
subcategory will emit; and
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(C) the efficiency of grouping categories or
subcategories according to the pollutants
emitted, or the processes or technologies
used.
(3) Published schedule

Not later than 24 months after November 15,
1990, and after opportunity for comment, the
Administrator shall publish a schedule estab
lishing a date for the promulgation of emis
sion standards for each category and sub
category of sources listed pursuant to sub
section (c)(1) and (3) of this section which shall,
be consistent with the requirements of para
graphs (1) and (2). The determination of prior
ities for the promulgation of standards pursu
ant to this paragraph is not a rulemaking and
shall not be subject to judicial review, except
that, failure to promulgate any standard pur
suant to the schedule established by this para
graph shall be subject to review under section
7604 of this title.
(4) Judicial review

Notwithstanding section 7607 of this title, no
action of the Administrator adding a pollutant
to the list under subsection (b) of this section
or listing a source category or subcategory
under subsection (c) of this section shall be a
final agency action subject to judicial review,
except that any such action may be reviewed
under, such section 7607 of this title when the
Administrator issues emission standards for
such pollutant or category.
(5) Publicly owned treatment works

The Administrator shall promulgate stand
ards pursuant to subsection Xd) of this section
applicable to publicly owned treatment works
(as defined in title H of the Federal Water Pol
lution Control Act [33 U.S.C. 1281 et seq.]) not
later than 5 years after November 15,1990.
(f) Standard to protect health and environment
(1) Report

Not later than 6 years after November 15,
1990, the Administrator shall investigate and
report, after consultation with the Surgeon
General and after opportunity for public com
ment, to Congress oh—
(A) methods of calculating the risk to pub
lic health remaining, or likely to remain,
from sources subject to regulation under
this section after the application of stand
ards under subsection (d) of this section; .
(B) the public health significance of such
estimated remaining' risk and the techno
logically and commercially available meth
ods and costs of reducing such risks;
(C) the actual health effects with respect
to persons living in the vicinity of sources,,
any available epidemiological or other
health studies, risks presented by back
ground concentrations of hazardous air pol
lutants, any uncertainties in risk assess
ment methodology or other health assess
ment technique, and any negative health or
environmental. consequences to the commu
nity of efforts to reduce such risks; and
(D) recommendations as to legislation re
garding such remaining risk.

Page 16 of 122
§7412

(2) Emission standards

(A) If Congress does not act on any recom
mendation submitted under paragraph (1), the
Administrator shall, within 8 years after pro
mulgation of standards for each category or
subcategory of sources pursuant to subsection
(d) of this section, promulgate standards for
such category or subcategory if promulgation
of such standards is required in order to pro
vide an ample margin of safety to protect pub
lic health in accordance with this section (as
in effect before November 15, 1990) or to pre• vent, taking into consideration costs, energy,
safety, and other- relevant factors, an adverse
environmental effect. Emission standards pro
mulgated under this subsection shall provide
an ample margin of safety to protect public
health "in accordance with this section (as in
effect before November 15,1990), unless the Ad
ministrator determines that a more stringent
standard is necessary to prevent, taking into
consideration costs, energy, safety, and other
relevant factors, an adverse environmental ef
fect. If standards promulgated pursuant to
subsection (d) of this section and applicable to
a category or subcategory of sources emitting
a pollutant (or pollutants) classified as a
known, probable or possible human carcinogen
do not reduce lifetime excess cancer risks to
the individual most exposed to emissions from
a source in the category or subcategory to less
than one in one million, the Administrator
shall promulgate standards under this sub
section for such source category. •
(B> Nothing in subparagraph (A) or in any
other provision of this section shall be con
strued as affecting, or applying to the Admin
istrator’s interpretation of this section, as in
effect before November 15, 1990, and set forth
in the Federal Register of September 14, 1989
(54 Federal Register 38044).
(0) The Administrator shall determine
whether or not to promulgate such standards
and, if the Administrator decides to promul
gate such standards, shall promulgate the
standards 8 years after promulgation of the
standards under subsection (d) of this section
for each source category or subcategory con
cerned.' In the case of categories or sub
categories for which standards under sub
section .(d) of this section are required to be
promulgated within 2 years after November 15,
1990, the Administrator shall have 9 years
after promulgation of the standards under sub
section (d) of this section to make the deter
mination under the preceding sentence and, if
required, to promulgate the standards under
this paragraph.
(3) Effective date

Any emission standard established pursuant
to this subsection shall become effective upon
promulgation.
(4) Prohibition

No air pollutant to which a standard under
this subsection applies may be emitted from
any stationary source in violation of such
standard, except that in the case of an existing
source—
(A) such standard shall not apply until 90
days after its effective date, and
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(B) the Administrator may grant a waiver
permitting such source a period of up to 2
years after the effective date of a standard
to comply with the standard if the Adminis
trator finds that such period is necessary for
the installation of controls and that steps
will be taken during the period of the waiver
to assure that the health of persons will be
protected from imminent endangerment.
(5) Area sources

The Administrator shall not be required to
conduct any review under this subsection or
. promulgate emission limitations under this
subsection for any category or subcategory of
area sources that is listed pursuant to sub
section (c)(3) of this section and for which an
emission standard is promulgated pursuant to
subsection (d)(5) of this section.
(6) Unique chemical substances

In establishing standards for the control of
unique chemical substances of listed pollut
ants without CAS numbers under this sub
section, the Administrator shall establish
such standards with respect to the health and
environmental effects of the substances actu
ally emitted by sources and direct trans
formation byproducts of such emissions in the
categories and subcategories.
(g) Modifications
(1) Offsets

(A) A physical change in, or change in the
method of operation of, a major source which
results in a greater than de minimis increase
in actual emissions of a hazardous air pollut
ant shall not be considered a modification, if
such increase in the quantity of actual emis
sions of any hazardous air pollutant from such
source will be offset by an equal or greater de
crease in the quantity of emissions of another
hazardous air pollutant (or pollutants) from
such source which is deemed more hazardous,
pursuant to guidance issued by the Adminis
trator under subparagraph (B). The owner or
operator of such source shall submit a showing
to the Administrator (or the State) that such
increase has been offset under the preceding
sentence.'
(B) The Administrator shall, after notice
and opportunity for comment and not later
than 18 months after November 15, 1990, pub
lish guidance with respect to implementation
of this subsection. Such guidance shall include
an identification, to the extent practicable, of
the relative hazard to human health resulting
from emissions to the ambient air of each of
the pollutants listed under subsection (b) of
this section sufficient to facilitate the offset
showing authorized by subparagraph (A). Such
guidance shall not authorize offsets between
pollutants where the increased pollutant (or
more than one pollutant in a stream of pollut
ants) causes adverse effects to human health ■
for which no safety threshold for exposure can
be determined unless there are corresponding
decreases in such types of pollutant(s).
(2) Construction, reconstruction and modifica
tions

(A) After the effective date of a permit pro
gram under subchapter V of this chapter in
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any State, no person may modify a major
source of hazardous air pollutants in such
State, unless the Administrator (or the State)
determines that the maximum achievable con
trol technology emission limitation under this
section for existing sources will be met. Such
determination shall be made on a case-by-case
basis where no applicable emissions limita
tions have been established by the Adminis
trator.
(B) After the effective date of a permit pro
gram under subchapter V of this chapter in
any State, no person may construct of recon
struct any major source of hazardous air pol
lutants, unless the Administrator (or the
State) determines that the maximum achiev
able control technology emission limitation
under this section for new sources will be met.
Such determination shall be made on a caseby-case basis where no applicable emission
limitations have been established by the Ad
ministrator.
(3) Procedures for modifications

The Administrator (or the State) shall es
tablish reasonable procedures for assuring
that the requirements applying to modifica
tions under this section are reflected in the
permit.
(h) Work practice standards and other require
ments
(1) In general

For purposes of this section, if it is not fea
sible in the judgment of the Administrator to
prescribe or enforce an emission standard for
control of a hazardous air pollutant or pollut
ants, the Administrator may, in lieu thereof,
promulgate a design, equipment, work prac
tice, or operational standard, or combination
thereof, which in the Administrator’s judg
ment is consistent with the provisions of sub
section (d) or (f) of this section. In the event
the Administrator promulgates a design or
equipment standard under this subsection, the
Administrator shall include as part of such
standard such requirements as will assure the
proper operation and maintenance of any such
element of design or equipment.
(2) Definition

For the purpose of this subsection, the
phrase “not feasible to prescribe or enforce an
emission standard” means any situation in
which the Administrator determines that—
(A) a hazardous air pollutant or pollutants
cannot be emitted through a conveyance de
signed and constructed to emit or capture
such pollutant, or that any. requirement for,
or use of, such a conveyance would be incon
sistent with any Federal, State or local law,
or
(B) the application of measurement meth
odology to a particular class of sources is
not practicable due to technological and eco
nomic limitations.
(3) Alternative standard

If after notice and opportunity for comment,
the owner or operator of any source estab
lishes to the satisfaction of the Administrator
that an alternative means of emission limita
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tion will achieve a reduction in emissions of
any air pollutant at least equivalent to the re
duction in emissions of such pollutant
achieved under the requirements of paragraph
(1), the Administrator shall permit the use of
such alternative by the source for purposes of
compliance with this section with respect to
such pollutant.
(4) Numerical standard required

Any standard promulgated under paragraph
(1). shall be promulgated in terms of an emis
sion standard whenever it is feasible to pro
mulgate and enforce a standard in such terms,
(i) Schedule for compliance
(1) Preconstruction and operating require
ments

After the effective date of any emission
standard, limitation, or regulation under sub
section (d), (f) or (h) of this section, no person
may construct any new major source or recon
struct any existing major source subject to
such emission standard, regulation or limita
tion unless the Administrator (or a State with
a permit program approved under subchapter
V of this chapter) determines that such
source, if properly constructed, reconstructed
and operated, will comply with the standard,
regulation or limitation.
(2) Special rule

Notwithstanding the requirements of para
graph (1), a new source which commences con
struction or reconstruction after a standard,
limitation or regulation applicable to such
source is proposed and before such standard,.
. limitation or regulation is promulgated shall
not be required to comply with such promul
gated standard until the date 3 years after the
date of promulgation if—
(A) the promulgated standard, limitation
or regulation is more stringent than the
standard, limitation or regulation proposed;
and
(B) the source complies with the standard,
limitation, or regulation as proposed during
the 3-year period immediately after promul
gation.
(3) Compliance schedule for existing sources

(A) After the effective date of any emissions
standard, limitation or regulation promul
gated under this section and applicable to a
source, no person may operate such source in
violation of such standard, limitation or regu
lation except, in the case of an existing
source, the Administrator shall establish a
compliance date or dates for each category or
subcategory of existing sources, which shall
provide for compliance as expeditiously as
practicable, but in no event later than 3 years
after the effective date of such standard, ex
cept as provided in subparagraph (B) and para
graphs (4) through (8).
(B) The Administrator (or a State with a
program approved under subchapter V of this
chapter) may issue a permit that grants an ex
tension permitting an existing source up to 1
additional year to comply with standards
under subsection (d) of this section if such ad
ditional period is necessary for the installa
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tion of controls. An additional extension of up
to 3 years may be added for mining waste op
erations, if the 4-year compliance time is in
sufficient to dry and Cover mining waste in
order to reduce emissions of any pollutant
listed under subsection (b) of this section.
(4) Presidential exemption

The President may exempt any stationary
source from compliance with any standard or
limitation under this section for a period of
not more than 2 years if the President deter
mines that the technology to implement such
standard is not available and that it is in the
national security interests of the United
States to do so. An exemption under this para
graph may be extended for 1 or more addi
tional periods, each period not to exceed 2
years. The President shall report to Congress
with respect to each exemption (or extension
thereof) made under this paragraph.
(5) Early reduction

(A) The Administrator (or a State acting
pursuant to a permit program approved under
subchapter V of this chapter) shall issue a per
mit allowing an existing source, for which the
owner or operator demonstrates that the
source has achieved a reduction of 90 per cen
tum or more in emissions of hazardous air pol
lutants (95 per centum in the case of hazardous
air pollutants which are particulates) from the
source, to meet an alternative emission limi
tation reflecting such reduction in lieu of an
emission limitation promulgated under sub
section (d) of this section for a period of 6
years from the compliance date for the other
wise applicable standard, provided that such
reduction is achieved before the otherwise ap
plicable standard under subsection (d) ot this
section is first proposed. Nothing in this para
graph shall preclude a State from requiring re
ductions in excess of those specified in this
subparagraph as a condition of -granting the
extension authorized by the previous sentence.
(B) An existing source which achieves the re
duction referred to in subparagraph (A) after
the proposal of an applicable standard but be
fore January 1, 1994, may qualify under subparagraph (A), if the source makes an enforce
able commitment to achieve such reduction
before the proposal of the standard. Such com
mitment shall be enforceable to the same ex
tent as a regulation under this section. .
(C) The reduction shall be determined with
respect to verifiable and actual emissions in a
base year not earlier than calendar year 1987,
provided that, there is no evidence that emis
sions in the base year are artificially or sub
stantially greater than emissions in other
years prior to implementation of emissions re
duction measures. The Administrator may
allow a source to use a baseline year of 1985 or
1986 provided that the source can demonstrate’
to the satisfaction of the Administrator that
emissions data for the source- reflects verifi
able data based on information for such
source, received by the Administrator prior to
November 15, 1990, pursuant to an information
request issued under section 7414 of this title.
(D) For each source granted an alternative
emission limitation under this paragraph
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there shall be established by a permit issued
pursuant to subchapter V of this chapter an
enforceable emission limitation for hazardous
air pollutants reflecting the reduction which
qualifies the source for an alternative emis
sion limitation under this paragraph. An al
ternative emission limitation under this para
graph shall not be available with respect to
standards or requirements promulgated pursu
ant to subsection (f) of this section and the
Administrator shall, for the purpose of deter
mining- whether a standard under subsection
(f) of this section is necessary, review emis
sions from sources granted an alternative
emission limitation under this paragraph at
the same time that other sources in the cat
egory or subcategory are reviewed.
(B) With respect to pollutants for which high
risks of adverse public health effects may be
associated with exposure to small quantities
including, but not limited to, chlorinated di
oxins and furans, the Administrator shall by
regulation limit the use of offsetting" reduc
tions in emissions of other hazardous air pol
lutants from the source as counting toward
the 90 per centum reduction in such high-risk
pollutants qualifying for an .alternative emis
sions limitation under this'paragraph.
(6) Other reductions

Notwithstanding the requirements of this
section, no existing source that has installed^(A) best available control technology (as
defined in section 7479(3) of this title), or
(B) technology required to meet a lowest
achievable emission rate (as defined in sec
tion 7501 of this title),
prior to the promulgation of a standard under
this section applicable to such source and the
same pollutant (or stream of pollutants) con
trolled pursuant to an action described in subparagraph (A) or (B) shall be required to com
ply with such standard -under this section
until the date 5 years after the date on which
such installation or reduction has been
achieved, as determined by the Administrator.
The Administrator may issue such rules and
guidance as are necessary to'implement this
paragraph.
(7) Extension for new sources

A source for which construction or recon
struction is commenced after the date an
emission standard applicable to such source is
proposed pursuant to subsection (d) of this sec
tion but before the date an emission standard
applicable to such source is proposed pursuant
to subsection (f) of this section shall not be re
quired to comply with the emission standard
under subsection (f) of this section until the
date 10 years after the date construction or re
construction is commenced.
(8) Coke ovens

(A)' Any coke oven battery that complies
with the emission limitations established
under subsection (d)(8)(C) of this section, subparagraph (B), and subparagraph (C), and com
plies with the provisions of subparagraph (E),
shall not be required to achieve emission limi
tations promulgated under subsection (f) of
this section until January 1, 2020.
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(B)(1) Not later than December-31, 1992, the
Administrator shall promulgate emission limi
tations for coke oven emissions from coke
oven batteries. Notwithstanding paragraph (3)
of this subsection, the compliance date for
such emission limitations for existing coke
oven batteries shall be January 1, 1998. Such
emission limitations shall. reflect the lowest
achievable emission rate as defined in section
7501 of this title for a coke oven battery that
is rebuilt" or a replacement at a coke oven
plant for an existing battery. Such emission
limitations shall be no less stringent than—
(I) 3 per centum leaking- doors (5 per cen
tum leaking doors for six meter batteries);
(II) 1 per centum leaking lids;
(III) 4 per centum leaking offtakes; and
(IV) 16 seconds visible emissions per
charge,
with an exclusion for emissions during the pe
riod after the closing- of self-sealing oven doors
(or the total mass emissions equivalent). The
rulemaking in which such emission limita
tions are promulgated shall also establish an
appropriate measurement methodology for de
termining compliance with such emission lim
itations, and shall establish such emission
limitations in terms of an equivalent level of
mass emissions reduction from a coke oven
battery, unless the Administrator finds that
such a mass emissions standard would not be
practicable or enforceable. Such measurement
methodology, to the extent it measures leak
ing doors, shall take into consideration alter
native test methods that reflect the best tech
nology and practices actually applied in the
affected industries, and shall assure that the
final test methods are consistent with the per
formance of such best technology and prac
tices.
(ii) If the Administrator fails to promulgate
such emission limitations under this subpara
graph prior to the effective date of such emis
sion limitations, the emission limitations ap
plicable to coke oven batteries under this subparagraph shall be—
(I) 3 per centum leaking doors (5 per cen
tum leaking doors for six meter batteries);
(H) 1 per centum leaking lids;
(III) 4 per centum leaking offtakes; and
(TV) 16 seconds visible emissions per
charge,
or the total mass emissions equivalent (if the
total mass emissions equivalent is determined
to be practicable and enforceable), with no ex
clusion for emissions during the period after
the closing of self-sealing oven doors.
. (C) Not later than. January 1, 2007, the Ad
ministrator shall, review the emission limita
tions promulgated under subparagraph (B) and
revise, as necessary, such emission limitations
to reflect the lowest achievable emission rate
as defined in section 7501 of this title at the
time for a coke oven battery that is rebuilt or
a replacement at a coke oven plant for an ex
isting battery. Such emission limitations shall
be no less stringent than the emission limita
tion promulgated under subparagraph (B).
Notwithstanding .paragraph (2) of this sub
section, the compliance date for such emission
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limitations for existing coke oven batteries
shall be January 1, 2010.
(D) At any time prior to January 1, 1998, the
owner or operator of any coke oven battery
may elect to comply with emission limitations
promulgated under subsection (f) of this sec
tion by the date such emission limitations
would otherwise apply to such coke oven bat
tery, in lieu of the emission limitations and
the compliance dates provided under subpara
graphs (B) and (C) of this paragraph. Any such
owner or operator shall be legally bound to
comply with such emission limitation's pro
mulgated under subsection (f) of this section
with respect to such coke oven battery as Of
January 1, 2003. If no such emission limita
tions have been promulg'ated for such coke
oven battery, the Administrator shall promul
gate such' emission limitations in accordance
with subsection (f) of this section for such
coke oven battery.
(E) Coke oven batteries qualifying for an ex
tension under subparagraph (A) shall make
available not later than January 1, 2000, to the
surrounding communities the results of any
risk assessment performed by the- Adminis
trator to determine the appropriate level of
any emission standard established by the Ad
ministrator pursuant to subsection (f) of this
section!
(F) Notwithstanding the provisions of this
section, reconstruction of any source of coke
oven emissions qualifying for an extension
' under this paragraph shall not subject such
source to emission limitations under sub-"
section (f) of this section more stringent than
those established under subparagraphs (B) and
(C) until January 1, 2020. For the purposes of
this subparagraph, the term “reconstruction”
includes the replacement of existing coke oven
battery capacity with new coke oven batteries
of comparable or lower capacity and lower po
tential emissions.
(j) Equivalent emission limitation by permit
(1) Effective date

The requirements of this subsection shall
apply in each State beginning on the effective
date of a permit program established pursuant
to subchapter V of this chapter in such State,
but not prior to the date 42 months after No
vember 15,1990.
(2) Failure to promulgate a standard

In the event that the Administrator fails to
promulgate a standard for a category or sub
category of major sources by the date estab
lished pursuant to subsection (e)(i) and (3) of
this section, and beginning 18 months after
such date (but not prior to the effective date
of a permit program under subchapter V of
this chapter), the owner or operator of any
major source in such category or subcategory .
shall submit a permit application under para
graph (3) and such owner or operator shall also
comply with paragraphs (5) and (6).
(3) Applications

By the date established by paragraph (2), the
owner or operator of a major source subject to
this subsection shall file an application for a
permit. If the owner or operator of a source

has submitted a timely and complete applica
tion for a permit required by this subsection,
any failure to have a permit shall not be a vio
lation of paragraph (2), unless the delay in
final action is due to the failure of the appli
cant to timely submit information required or
requested to process the application. The Ad
ministrator shall not later than 18 months
after November 15, 1990, and after notice and
opportunity for comment, establish require
ments for applications under this subsection
including a standard application form and cri
teria for determining in a timely manner the
completeness of applications.
(4) Review and approval

Permit applications submitted under this
subsection shall be reviewed and approved or
disapproved according to the provisions of sec
tion 7661d of this title. In the event that the
Administrator (or the State) disapproves a
permit application submitted under this sub
section or determines that the application is
incomplete, the applicant shall have up to 6
months to revise the application to meet the
objections of the Administrator (or the State).
(5) Emission limitation

The permit shall be issued pursuant to sub
chapter V of this chapter and shall contain
emission limitations for the hazardous air pol
lutants subject to regulation under this sec
tion and emitted by the source that the Ad
ministrator (or the State) determines, on a
case-by-case basis, to be equivalent to the lim
itation that would apply to such source if an
emission standard had been promulgated in a
timely manner under subsection (d) of this
section. In the alternative, if the applicable
criteria are met, the permit may contain an
emissions limitation established according to
the provisions of subsection (i)(5) of this sec
tion. For purposes of the preceding sentence,
the reduction required by subsection (i)(5)(A)
of this section shall be achieved by the date on
which the relevant standard should have been
promulgated under subsection (d) of this sec
tion. No such pollutant may be emitted in
amounts exceeding an emission limitation
contained in a permit immediately for new
sources and, as expeditiously as practicable,
but not later than the date 3 years after the
permit is issued for existing sources or such
other compliance date as would apply under
subsection (i) of this section.
(6) Applicability of subsequent standards

If the Administrator promulgates an emis
sion standard that is applicable to the major
source prior to the date on which a permit ap
plication is approved,- the emission limitation
in the permit shall reflect the promulgated
standard rather than the emission limitation
determined pursuant to paragraph (5), pro
vided that the source shall have the compli
ance period provided under subsection (i) of
this section. If the Administrator promulgates
a standard under subsection (d) of this section
that would be applicable to the source in lieu
of the emission limitation established by per
mit under this subsection after the date on
which the permit has been issued, the Admin
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istrator (or the State) shall revise such permit
upon the next renewal to reflect the standard
promulgated by the Administrator providing
such source a reasonable time tp comply, but
no longer than 8 years after such standard is
promulgated or 8 years after the date on which
the source is first required to comply with the
emissions limitation established by paragraph
(5), whichever is earlier.
(k) Area source program
(1) Findings and purpose

The Congress finds that emissions of hazard
ous air pollutants from area sources may indi
vidually, or in the aggregate, present signifi
cant risks to public health in urban areas.
Considering the large number of persons ex
posed and the risks of carcinogenic and other
adverse health effects from hazardous air pol
lutants, ambient concentrations characteris
tic of large urban areas should be reduced to
levels substantially below those currently ex
perienced. It is the purpose of this subsection
to achieve a substantial reduction in emis
sions of hazardous air pollutants from area
sources and an equivalent reduction in the
public health risks associated with, such
sources including a reduction of not less than
75 per centum in the incidence of cancer at
tributable to emissions from such sources.
(2) Research program

The Administrator shall, after consultation
with State and local air pollution control offi
cials, conduct a program of research with re
spect to-sources of hazardous air pollutants in
urban areas and shall include within such pro
gram—
(A) ambient monitoring for a broad range
of hazardous air pollutants (including, but
not limited to, volatile organic compounds,
metals, pesticides and products of incom
plete combustion) in a representative num
ber of urban locations;
(B) analysis to characterize the sources of
such pollution with a focus on area sources
and the contribution that such sources make.
to public health risks from hazardous air.
pollutants; and .
(0) consideration of atmospheric trans
formation and other factors which can ele
vate public health risks from such pollut
ants.
Health effects considered under this program
shall include, but not be limited to, carcino
genicity, mutagenicity, teratogenicity, neuro
toxicity, reproductive dysfunction and other
acute and chronic effects including .the role of
such pollutants as precursors of ozone or acid
aerosol formation. The Administrator shall re
port the preliminary results of such research
not later than 3 years after November 15, 1990.
(3) National strategy

(A) Considering information collected pursu
ant to the monitoring program authorized by
paragraph (2), the Administrator shall, not
later than 5 years after November 15,1990, and
after notice and opportunity for public com
ment, prepare and transmit to the Congress a
comprehensive strategy to control emissions
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of hazardous air pollutants from area sources
in urban areas.
(B) The strategy shall—
(i) identify not less than 30 hazardous air
pollutants which, as the result of emissions
from area sources, present the greatest
threat to public health in the largest num
ber of urban areas and that are or will be
listed pursuant to subsection (b) of this sec
tion, and
(ii) identify the source categories or sub
categories emitting such pollutants that are
or will be listed pursuant to subsection (c) of
this section. When identifying categories
and subcategories of sources under this subparagraph, the Administrator shall assure
that sources accounting- for 90 per centum or
more of the aggregate emissions of each of
the 30 identified hazardous air pollutants are
subject to standards pursuant to subsection
(d) of this section.
(C) The strategy shall include a schedule of
specific actions to substantially reduce the
public health risks' posed by the release of haz
ardous air pollutants from area sources that
will be implemented by the Administrator
under the authority of this or other laws (in
cluding, but not limited to, the Toxic Sub
stances Control Act [15 U.S.C. 2601 et seq.], the
Federal Insecticide, Fungicide and Rodenticide Act [7 U.S.C. 136 et seq.] and the Re
source Conservation and Recovery Act [42
U.S.C. 6901 et seq.]) or by the States. The
strategy shall achieve a reduction in the inci
dence of cancer attributable to exposure to
hazardous air pollutants emitted by station
ary sources of not less ■ than 75 per centum,
considering control of emissions of hazardous
air pollutants from all stationary sources and
resulting from measures implemented by the
Administrator or by the States under this or
other laws.
(D) The strategy may also identify research
needs, in'monitoring, analytical methodology,
modeling or pollution control techniques and
recommendations for changes in law that
would further the goals and objectives of this
subsection.
(E) Nothing in this subsection shall be inter. preted to preclude or delay implementation of
actions with respect to area sources of hazard
ous air pollutants under consideration pursu
ant to this or any other law and that may be
promulgated before the strategy is prepared.
(F) The Administrator shall implement the
strategy as expeditiously as practicable assur
ing that all sources are in compliance with all
requirements not later than 9 years after No
vember 15,1990.
(G) As part of such strategy the Adminis
trator shall provide for ambient monitoring
and emissions modeling in urban areas as ap
propriate to demonstrate that the goals and
objectives of the strategy are being met.
(4) Areawide activities

In addition to the national urban air toxics
. strategy authorized by paragraph (3), the Ad
ministrator shall also encourage and support
areawide strategies developed by State or
local air pollution control agencies that are
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intended to reduce risks from emission's by
area sources within a particular urban area.
From the funds available for grants under this
section, the Administrator shall set aside not
less than 10 per centum to support areawide
strategies addressing hazardous air pollutants
emitted by area sources and shall award such
funds on a demonstration basis to those States
with- innovative and effective strategies. At
the request of State or local air pollution con
trol officials, the Administrator shall prepare
guidelines for control technologies or. manage
ment practices which may be applicable to
various categories or subcategories of area
sources.

analysis, ambient monitoring and modeling,
and emissions measurement and monitoring.
The Administrator shall use the .authority of
section 7403 of this title to examine methods
for preventing, measuring, and controlling
emissions and evaluating associated health
and ecological risks. Where appropriate, such
activity shall be conducted with not-for-profit
organizations. The Administrator may con
duct research on methods for preventing,
measuring- and controlling emissions and eval
uating associated health and environment
risks. All information collected under this
paragraph shall be available to the public.

(5) Report

Upon application of a State, the Adminis
trator may make grants, subject to such terms
and conditions as the Administrator deems ap
propriate, to such State for the purpose of as
sisting the State in developing and imple
menting a program for submittal and approval
under this subsection. Programs assisted
under this paragraph may include program
elements addressing air pollutants or ex
tremely hazardous substances other than
those specifically subject to this- section.
Grants under this paragraph may include sup
port for high-risk point source review-as pro
vided in paragraph (2) and support for the de
velopment and implementation of areawide
area source programs pursuant to subsection
(k) of this section.

The Administrator shall report to the Con
gress at intervals not later than 8 and 12 years
after November 15, 1990, on actions taken
under this subsection and other parts of this
chapter to reduce the risk to public health
posed by the release of.hazardous air pollut
ants from area sources. The reports shall also
identify specific metropolitan areas that con
tinue to experience high risks to public health
as the result of emissions from area sources.
(Z) State programs
(1) In general

Each State may develop and submit to the
Administrator for approval a program for the
implementation and enforcement (including a
review of enforcement delegations previously
granted) of emission standards and other re
quirements for air pollutants subject to this
section or requirements for the prevention and
mitigation of accidental releases pursuant to
subsection (r) of this section. A program sub
mitted by a State under this subsection may
provide for partial or complete delegation of
the Administrator’s authorities and respon
sibilities to implement and enforce emissions
standards and prevention requirements but
shall not include authority to set standards
less stringent than those promulgated by the
Administrator under this chapter.
(2) Guidance

Not later than-12 months after November 15,
1990, the Administrator shall publish guidance
that would be useful to the States in develop
ing programs for submittal under this sub
section. The guidance shall also provide for
the registration of all facilities producing,
processing, handling or storing any substance
listed pursuant to subsection (r) of this section
in amounts greater than the threshold quan- .
tity. The Administrator shall include as an
element in such guidance an optional program
begun in 1986 for the review of high-risk point
sources of air pollutants including, but not
limited to, hazardous air pollutants listed pur
suant to subsection (b) of this section.
(3) Technical assistance

The Administrator shall establish and main
tain an air toxics clearinghouse and center to
provide technical information and assistance
to State and local agencies and, on a cost re
covery basis,, to others on control technology,
health and ecological risk assessment, risk

(4) Grants

(5) Approval or disapproval

Not later than 180 days after receiving a pro
gram submitted by a State, and after notice
and opportunity for public comment, the Ad
ministrator shall either approve or disapprove
such program. The Administrator shall dis
approve any program submitted by a State, if
the Administrator determines that—
(A) the authorities contained in the pro
gram are not adequate to assure compliance
by all sources within the State with each ap
plicable standard, regulation or requirement
established by the Administrator under this
section;
(B) adequate authority does not exist, or
. adequate resources are not available, to im
plement the program;
(C) the schedule for implementing the.pro
gram and assuring compliance by affected
sources is not sufficiently expeditious; or
(D) the program is otherwise not in com
pliance with the guidance issued by the Ad
ministrator under paragraph (2) or is not
likely to satisfy, in whole or in part, the ob
jectives of this chapter.
If the Administrator disapproves a State pro
gram, the Administrator shall notify the State
of any revisions or modifications necessary to
obtain approval. The State may revise and re
submit the proposed program for review and
approval pursuant to the provisions of, this
subsection.
(6) Withdrawal

Whenever the Administrator determines,
after public hearing, that a State is not ad
ministering and enforcing a program approved
pursuant to this subsection in accordance with
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the- guidance published pursuant to paragraph
(2) or the requirements of paragraph (5), the
Administrat'or shall so notify the State and, if
action which will assure prompt compliance is
not taken within 90 days, the Administrator '
shall withdraw approval of the program. The
Administrator shall not withdraw approval of
any program unless the State shall have been
notified and the-reasons for withdrawal shall
have been stated in writing and made public.
(7) Authority to enforce

Nothing in this subsection shall prohibit the
Administrator from enforcing any applicable
emission standard or requirement under this
section.
(8) Local program

The Administrator may, after notice and op- .
portunity for- public comment, approve a pro
gram developed and submitted by a local air
pollution control agency (after consultation
with the State) pursuant to this subsection
and any such agency implementing an ap
proved program may take any action author
ized to be taken by a State under this section.
(9) Permit authority

Nothing in this subsection shall affect the
authorities and obligations of the Adminis
trator or the State under subchapter V of this
cliapter.
(m) Atmospheric deposition to Great Lakes and
coastal waters
(1) Deposition assessment

The Administrator, in cooperation with the
Under Secretary of Commerce for Oceans and
Atmosphere, shall conduct a program to iden
tify and assess the extent of atmospheric depo
sition of hazardous air pollutants (and in the
discretion of the Administrator, other air pol
lutants) to the Great Lakes, the Chesapeake
Bay, Lake Champlain and coastal waters. As
part of such program, the Administrator
shall—
(A) monitor the Great Lakes, the Chesa
peake Bay, Lake Champlain and coastal wa
ters, including monitoring of the Great
Lakes through the monitoring network es
tablished pursuant to paragraph (2) of this
subsection and designing and deploying an
atmospheric monitoring network for coastal
waters pursuant to paragraph (4);
(B) investigate the sources and deposition
rates of atmospheric deposition of air pollut
ants (and their atmospheric transformation
precursors);
(C) conduct research to develop and im
prove monitoring methods and to determine
the relative contribution of atmospheric pol
lutants to total pollution. loadings to the
Great Lakes, the Chesapeake Bay, Lake
Champlain, and coastal waters;
(D) evaluate any adverse effects to public
health or the environment caused by such
deposition (including effects resulting from
indirect exposure pathways) and assess the
contribution of such deposition to violations
of water quality standards established pur
suant to the Federal Water Pollution Con
trol Act [33 U.S.C. 1251 et seq.] and drinking
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water standards established pursuant to the
Safe Drinking Water Act [42 U.S.C. 300f et
seq.]; and
(E) sample for such pollutants in biota,
fish, and wildlife of the Great Lakes, the
Chesapeake Bay, Lake Champlain and coast
al waters and characterize the sources of
such pollutants.
(2) Great Lakes monitoring network

The Administrator shall oversee, in accord
ance with Annex 15.of the Great Lakes Water
Quality Agreement, the establishment and op
eration of a Great Lakes atmospheric deposi
tion network to. monitor atmospheric deposi
tion of hazardous air pollutants (and in the
Administrator’s discretion, other air pollut
ants) to the Great Lakes.
(A) As part of the network provided for in
this paragraph, and not later than December
31, 1991, the Administrator shall establish in
each of the 5 Great Lakes at least 1 facility
capable of monitoring- the atmospheric depo
sition of hazardous air pollutants in both
dry and wet conditions.
(B) The Administrator shall, use the data
provided by the network to identify and
track the movement of hazardous air pollut
ants through the Great Lakes, to determine
the portion of water pollution loadings at
tributable to atmospheric deposition of such
pollutants, and to support development of
remedial action plans and other manage
ment plans as required by the Great Lakes
Water Quality Agreement.
(C) The Administrator shall assure that
the data collected by the Great Lakes at
mospheric deposition monitoring network is
in a format compatible with databases spon
sored by the International Joint Commis
sion,' Canada, and the several States of the
Great Lakes region.
(3) Monitoring for the Chesapeake Bay and
Lake Champlain

The Administrator shall establish at the
Chesapeake Bay and Lake Champlain atmos
pheric deposition stations to monitor deposi
tion of hazardous air pollutants (and in the
Administrator’s discretion, other air pollut
ants) within the Chesapeake Bay and Lake
Champlain watersheds. The Administrator
shall determine the role of air deposition in
the pollutant loadings of the Chesapeake Bay
and Lake Champlain, investigate the sources
of air pollutants deposited in the watersheds,
evaluate the health and environmental effects
of such pollutant loadings, and shall sample
such pollutants in biota, fish and wildlife
within the watersheds, as necessary to charac
terize such effects.
(4) Monitoring for coastal waters

The Administrator shall design and deploy
atmospheric deposition monitoring networks
for coastal waters and their watersheds and
shall make any information collected through
such networks available to the public. As part
of this effort, the Administrator shall conduct
research to develop and improve deposition
monitoring methods, and to determine the rel
ative contribution of atmospheric pollutants
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to pollutant loadings. For purposes of this sub
section, “coastal waters" shall mean estuaries
selected pursuant to section 320(a)(2)(A) of the
Federal Water Pollution Control Act [33 U.S.C.
lS30(a)(2)(A)] or listed pursuant to section
320(a)(2)(B) of such Act [33 U.S.C. 1330(a)(2)(B)]
or estuarine' research reserves designated pur
suant to section 1461 of title 16.
(5) Report .

Within 3 years of November 15, 1990, and bi
ennially thereafter, the Administrator, in co
operation with the Under Secretary of Com
merce for Oceans and Atmosphere, shall sub
mit, to the Congress a report on the results of
any monitoring, studies, and investigations
conducted pursuant to this subsection. Such
report shall include, at a minimum, an assess
ment of—
(A) the contribution of atmospheric depo-'
sition to pollution loadings in the Creat
Lakes, the Chesapeake Bay, Lake Champlain
and coastal waters;
(B) the environmental and public health
effects of any pollution which is attributable
to atmospheric deposition to the Creat
Lakes, the Chesapeake Bay, Lake Champlain
and coastal waters; .
(C) the source or sources of any pollution
to' the Great Lakes, the Chesapeake Bay,
Lake Champlain and coastal waters which is
attributable to atmospheric deposition;
(D) whether pollution loadings in the
Great Lakes, the Chesapeake Bay, Lake
Champlain or coastal waters cause or con
tribute to exceedances of drinking water
standards pursuant to the Safe DrinkingWater Act [42 U.S.C. 300f et seq.] or water
quality standards pursuant to the Federal
Water Pollution Control Act [33 U.S.C. 1251
et seq.] or, with respect to the Great Lakes,
exceedances of the specific objectives of the
Great Lakes Water Quality Agreement; and
(E) a description of any revisions of the re
quirements, standards, and limitations pur
suant to this chapter and other applicable
Federal laws as are necessary to assure pro
tection of human health and the environ
ment.
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promulgated pursuant to this paragraph with
respect to coastal waters shall only apply to
the coastal waters of the States which are sub
ject to section 7627(a) of this title.
(n) Other provisions
(1) Electric utility steam generating units'

(A) The Administrator shall perform a study
of the hazards to public health reasonably an
ticipated to occur as a result of emissions by
■ electric utility steam generating units of pol
lutants listed under subsection (b) of this sec
tion after imposition of the requirements of
this chapter. The Administrator shall report
the results of this study to the Congress with
in 3 years after November 15, 1990. The Admin
istrator shall develop and describe in the Ad
ministrator’s ■ report to Congress alternative
. control strategies for emissions which may
warrant regulation under this section. The Ad
ministrator shall regulate electric utility
steam generating units under this section, if
the Administrator finds such regulation is ap
propriate and necessary after considering the
results of the study required by this subpara
graph.
(B) The Administrator shall conduct, and
transmit to the Congress not later than 4
years after November 15, 1990, a study of mer
cury emissions from electric utility steam
generating- units, municipal waste combustion
units, and other sources, including area
sources. Such study shall consider the rate
and mass of such emissions, the health and en
vironmental effects of such emissions, tech
nologies which are available to control such
emissions, and the costs of such technologies.
(C) The National Institute of Environmental
Health Sciences shall conduct, and transmit
to the Congress not later than 3 years after
November 15, 1990, a study to determine the
threshold level of mercury exposure below
which adverse human health effects are not
expected to Occur. Such study shall include a
threshold for mercury concentrations in the
tissue of fish which may be consumed (includ
ing consumption by sensitive populations)
without adverse effects to public health.

(6) Additional regulation

(2) Coke oven production technology study

As part of the report to Congress, the Ad
ministrator shall determine whether the otherprovisions of this section are adequate to pre
vent serious adverse effects to public health
and serious or widespread environmental ef
fects, including such effects resulting from in
direct exposure pathways, associated with at
mospheric deposition to the Great Lakes, the
Chesapeake Bay, Lake Champlain and coastal
waters of hazardous air pollutants (and their
atmospheric transformation products). The
Administrator shall take into, consideration
the tendency of such pollutants to bioaccumu
late. Within 5 years after November 15, 1990,
the Administrator shall, based on such report
and determination, promulgate, in accordance
with this section, such further emission stand
ards or control measures as may be necessary
and appropriate to prevent such effects, in
cluding effects due to bioaccumulation and in
direct exposure pathways. Any requirements

(A) The Secretary of the Department of En
ergy and the Administrator shall jointly un
dertake a 6-year study to assess coke oven pro
duction emission control technologies and to
assist in the development and commercializa
tion of technically practicable and economi
cally viable control technologies which have
the potential to significantly reduce emissions
of hazardous air pollutants from coke oven
production facilities. In identifying control
technologies, the Secretary and the Adminis
trator shall consider the range of existing
coke oven operations and battery design and
the availability of sources of materials for
such coke ovens as well as alternatives to ex
isting coke oven production design.
(B) The Secretary and the Administrator are
authorized to enter into agreements with per
sons who propose to develop, install and oper
ate coke production emission control tech
nologies which have the potential for signifi
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cant emissions reductions of hazardous air
pollutants provided that Federal funds shall
not exceed 50 per centum of . the cost of any
project assisted pursuant to this paragraph.
(C) On completion of the study, the Sec
retary shall submit to Congress a report on
the results of the study and shall make recom
mendations to' the Administrator identifying
practicable and economically viable control
technologies for coke oven production facili
ties to reduce residual risks remaining after
implementation of- the standard under sub
section (d) of this section.
(D) There are authorized to be appropriated
$5,000,000 for each of the fiscal years 1992
through 1997 to carry out the program author
ized by this paragraph.
(3) Publicly owned treatment works

The Administrator may conduct, in coopera
tion with the owners and operators of publicly
owned treatment works, studies to character
ize emissions of hazardous air pollutants emit
ted by such facilities, to identify industrial,
commercial and residential discharges that
contribute to such emissions and to dem
onstrate control measures for such emissions.
When promulgating any standard under this
section applicable to publicly owned treat
ment works, the Administrator may provide
for control measures that include pre
treatment of discharges causing emissions of
hazardous air pollutants and process or prod
uct substitutions or limitations that may be
effective in reducing such emissions. The Ad
ministrator may prescribe uniform sampling,
modeling and risk assessment methods for use
in implementing this subsection.

(4) Oil and gas wells; pipeline facilities

(A) Notwithstanding the provisions of sub
section (a) of this section, emissions from any
oil or gas exploration or production well (with
its associated equipment) and emissions from
any pipeline compressor or pump station shall
not be aggregated with emissions from other
similar units, whether or not such units are in
a contiguous area or under common control,
to determine whether such units or stations
are major sources, and in the case of any oil or
gas exploration or production well (with its
associated equipment), such emissions shall
not be aggregated for any purpose under this
section.
(B) The Administrator shall not list oil and
gas production wells (with its associated
equipment) as an area source category under
subsection (c) of.this section, except that the.
Administrator may establish an area source
category for oil and gas production wells lo
cated in any metropolitan statistical area or
consolidated metropolitan statistical area
with a population in excess of 1 million, if the
Administrator determines that emissions of
hazardous air pollutants from such wells
present more than a negligible risk of adverse
effects to public health.
(5) Hydrogen sulfide

The Administrator is directed to assess the
hazards to public health and the environment
resulting from the emission of hydrog-en sul

Page 25 of 122
Page 6260

fide associated with the extraction of oil and
natural gas resources-. To the extent prac
ticable, the assessment shall build upon and
not duplicate work conducted for an assess
ment pursuant to section 8002(m) of the Solid
Waste Disposal Act [42 U.S.O. 6982(m)] and
shall reflect consultation with the States. The
assessment shall include a review of existing
State and industry "control standards, tech
niques and enforcement. The Administrator
shall report to the Congress within 24 months
after November 15, 1990, with the findings of
such assessment, together with any recom
mendations, and shall, as appropriate, develop
and implement a control strategy for emis
sions of hydrogen sulfide to protect human
health and the environment, based on the find
ings of such assessment, using authorities
. under this chapter including sections3 7411 of
this title and this section.
(6) Hydrofluoric acid

Not later than 2 years after November .15,
1990, the Administrator shall, for those regions
of the country which do not have comprehen
sive health and safety regulations with respect
to hydrofluoric acid, complete a study of the
potential hazards of hydrofluoric acid and the
uses of hydrofluoric acid in industrial and
commercial applications to public health and
the environment considering a range of events
including worst-case accidental releases and
shall make recommendations to the Congress
for the reduction of such hazards, if appro
priate.
'
(7) RCRA facilities

In the case of any category or subcategory of
sources the air emissions of which are regu
lated under subtitle C of the Solid Waste Dis
posal Act [42 U.S.C. 6921 et seq:], the Adminis
trator shall take into account any regulations
of such emissions which are- promulgated
under such subtitle and shall, to the maximum
extent practicable and consistent with the
provisions of this section, ensure that the re
quirements of such subtitle and this section
are consistent.
'1
(o) National Academy of Sciences study
(1) Request of the Academy

Within 3 months of November 15, 1990, the
Administrator shall enter into appropriate ar
rangements with the National Academy of
Sciences to conduct a review of—
(A) risk assessment methodology used by
the Environmental Protection Agency to de
termine ■ the . carcinogenic risk associated
with exposure to hazardous air pollutants
from source categories and subcategories
subject to the requirements of this section;
and
(B) improvements in such methodology.
(2) Elements to be studied

In conducting such review, the National
Academy of Sciences should consider, but not
be limited to, the following—
(A) the techniques used for estimating and
describing the carcinogenic potency to hu
mans of hazardous air pollutants; and.
3 So in original. Probably should be “section”.
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(B) the techniques used for estimating ex
posure to hazardous air pollutants (for hypo
thetical and actual maximally exposed indi
viduals as well as other exposed individuals).
(8) Other health effects of concern

To ■ the extent' practicable, the Academy
shall evaluate and report on the methodology
for assessing the risk of adverse human health
effects other than cancer for which safe
thresholds of exposure may not exist, includ
ing, hut not limited to, inheritable genetic
mutations, birth defects, and reproductive
dysfunctions.
(4) Report

, A report on the results of such review shall
be submitted to the Senate Committee on En-.
vironment and Public Works, the House Com
mittee on Energy and Commerce, the Risk As
sessment and Management Commission estab
lished by section 303 of the Clean Air Act
Amendments of 1990 and the Administrator
not later than 30 months after November 15,
1990.
(5) Assistance

The Administrator shall assist the Academy
in gathering any information the Academy
deems necessary to carry out this subsection.
The Administrator may use any authority
under this chapter to obtain information from
any person, and to require any person to con
duct tests, keep and produce records, and
make reports respecting research or other ac
tivities conducted by such person as necessary
to carry out this subsection.
(6) Authorization

Of the funds authorized to be appropriated to
the Administrator' by this chapter, such
amounts as are required shall be available to
carry out this subsection.
(7) Guidelines for carcinogenic risk assessment

The Administrator shall consider, but need
not adopt, the recommendations contained in
the report of the National Academy of Sci
ences prepared pursuant to this subsection and
the views of the Science Advisory Board, with
respect to such report. Prior to the promulga
tion of any standard under subsection (f) of
this section, and after notice and opportunity
for comment, the Administrator shall publish
revised Guidelines for Carcinogenic Risk As
sessment or a detailed explanation of the rea
sons that any recommendations contained in
the report of the National Academy of Sci
ences will no.t be implemented. The publica
tion of such revised Guidelines shall be a final
Agency action for purposes of section 7607 of
this title.
(p) Mickey Leland National Urban Air Toxics Re
search Center
(1) Establishment

The Administrator shall oversee the estab
lishment of a National Urban Air Toxics Re
search Center, to be located at a university, a
hoSpital, or other facility capable of under
taking and maintaining similar research capa
bilities in the areas of epidemiology, oncology,
toxicology, pulmonary medicine, pathology.
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' and biostatistics. The center shall be known as
the Mickey Leland National Urban Air Toxics
Research Center. The geographic site of the
National Urban Air Toxics Research Center
should be further • directed to Harris County,
Texas, in order to take full advantage of the
well developed scientific community presence
on-site at the Texas Medical Center as well as
the extensive data previously compiled for the
comprehensive monitoring system currently
■ in place.
(2) Board of Directors

The National Urban Air. Toxics Research
Center shall be governed by a Board of Direc
tors to be comprised of 9 members, the ap
pointment of which shall be allocated pro rata
among the Speaker of the House, the Majority
Leader of the Senate and the President. The
members of the Board of Directors shall.be se
lected based on their respective academic and
professional backgrounds and expertise in
matters relating to public health, environ
mental pollution and industrial hygiene. The
duties of the Board of Directors shall be to de
termine policy and research guidelines, submit
views from center sponsors and the public and
issue periodic reports of center findings arid
activities.
(3) Scientific Advisory Panel

The Board of Directors shall be advised by a
Scientific Advisory. Panel, the 13 members of
which shall be appointed by the Board, and to
include eminent members of the scientific and
medical communities. The Panel membership
may include scientists with relevant experi
ence from the National Institute of Environ
mental Health Sciences, the Center for Dis
ease Control, the Environmental Protection
Agency, the National Cancer Institute, and
others, and the Panel shall conduct peer re
view and evaluate research results. The Panel
shall assist thg Board in developing the re
search agenda, reviewing, proposals and appli
cations, and advise on the awarding of re
search grants.
(4). Funding

The center- shall be established and fundedwith both Federal and private source funds.
(q) Savings provision
(1) Standards previously promulgated

Any standard under this section in effect be
fore the date of enactment of the Clean Air
Act Amendments of 1990 [November 15, 1990]
shall remain in force and effect after such date
unless modified as provided in this section be
fore the date of enactment of such Amend
ments or under such Amendments. Except as
provided in paragraph (4), any standard under
• this section which has been promulgated, but
has not taken effect, before such date shall not
be affected by such Amendments unless modi
fied as provided in this section before such
date or under such Amendments. Each such
standard shall be reviewed and, if appropriate,
revised, to comply with the requirements of
subsection (d) of this section within 10 years
after the date of enactment of the Clean Air
Act Amendments of 1990. If a timely petition
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. for review of any such standard under section
7607 of this title is pending on such date of en
actment, the standard shall be upheld if it
complies with this section as in effect before
that date. If any such standard is remanded to
the Administrator, the Administrator may in
the Administrator’s discretion apply either
the requirements of this section, or those of
this section as in effect before the date of en
actment of the Clean Air Act Amendments of
1990.
(2) Special rule

Notwithstanding paragraph (1), no standard
shall be established under this section, as
amended by the Clean Air Act Amendments of
1990, for radionuclide emissions from (A) ele
mental phosphorous plants, (B) grate calci
nation elemental phosphorous plants, (C)
phosphogypsum stacks, or (D) any subcategory
of the foregoing. This section, as in effect
prior to the date of enactment of the Clean Air
Act Amendments of 1990 [November 15, 1990],
shall remain in effect, for radionuclide emiSr
sions from such plants and stacks.
(3) Other categories

Notwithstanding paragraph (1), this section,
as in effect prior to the date of enactment of
the Clean Air Act Amendments of 1990 [No
vember 15, 1990], shall remain in effect for
radionuclide emissions from non-Department
of Energy Federal facilities that are not li
censed by the Nuclear Regulatory Commis
sion, coal-fired utility and industrial boilers,
underground uranium mines, surface uranium
mines, and disposal of uranium mill tailing-s
.piles, unless the Administrator, in the Admin
istrator’s discretion, applies the requirements
of this section as modified by the Clean Air
Act Amendments of 1990 to such sources of
radionuclides.
(4) Medical facilities

Notwithstanding paragraph (1), no standard
promulgated under this section prior to No
vember 15, 1990, with respect to medical re
search or treatment facilities shall take effect
for two years following November 15, 1990, un
less the Administrator makes a determination
pursuant to a rulemaking under subsection
(d)(9) of this section. If the Administrator de
termines that the regulatory program estab
lished by the Nuclear Regulatory Commission
for such facilities does not provide an ample •
margin of safety to protect public health, the
requirements of this section shall fully apply
to such facilities. If the Administrator deter
mines that such regulatory program does pro
vide an ample margin of safety to protect the
public health, the Administrator is not re
quired to promulgate a standard under this
section for such facilities, as provided in sub
section (d)(9) of this section.
(r) Prevention of accidental releases
(1) Purpose and general duty

It shall be the objective of the regulations
and programs authorized under this subsection
to prevent the accidental release and to mini
mize the consequences of any such release of
any substance listed pursuant to paragraph (3)
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or any other extremely hazardous substance.
The owners and operators of stationary
sources producing, processing, handling or
storing such substances have.a general duty in
the same manner and to the same extent as
section 654 of title 29 to identify hazards which
may result from such releases using appro
priate hazard assessment techniques, to design
and maintain a safe facility taking such steps
as are necessary to prevent releases, and to
minimize the consequences of accidental re
leases which do occur. For purposes of this
paragraph, the provisions' of section 7604 of
this title shall not be available to any person
or otherwise be construed to be applicable to
this paragraph. Nothing in this section shall
be interpreted, construed, implied or applied
to create any liability or basis for suit for
compensation for bodily injury or any other
injury or property damages to any person
which may result from accidental releases of
such substances.
(2) Definitions

(A) The term “accidental release’’ means an
unanticipated emission of a regulated sub
stance or other extremely hazardous substance
into the ambient air from a stationary source.
(B) The term “regulated substance’’ means a
substance listed under paragraph (3).
(C) The term “stationary source” means any
buildings, structures, equipment, installations
or substance emitting stationary activities (i)
which belong to the same industrial group, (ii)
which are located on one or more contiguous
properties, (iii) which are under the control" of
the same person (or persons under common
control), and (iv) from which an accidental re
lease may occur.
(D) The term “retail facility" means a sta
tionary source at which more than one-half of
the income is obtained from direct sales to end
users or at which more than one-half of the
fuel sold, by volume, is sold through a cylinder
exchange program.
(3) List of substances

The Administrator shall promulgate not
later than 24 months after November 15, 1990,
an initial list of 100. substances which, in the
case of an accidental release, are known to
cause or may reasonably be anticipated to
cause death, injury, or serious adverse effects
to human health or the environment. For pur
poses of promulgating such list, the Adminis
trator shall use, but is not limited to, the list
of extremely hazardous substances published
under the Emergency Planning and Commu
nity Right-to-Know4 Act of 1986 [42 U.S.C.
11001 et seq.], with such modifications as the
Administrator deems appropriate. The initial
list shall include chlorine, anhydrous ammo
nia, methyl chloride, ethylene -oxide, vinyl
chloride, methyl isocyanate, hydrogen cya
nide, ammonia, hydrogen sulfide, toluene
diisocyanate, phosgene, bromine, anhydrous
hydrogen chloride, hydrogen fluoride, anhy
drous sulfur dioxide, and sulfur, trioxide. The
initial list shall include at least 100 substances
which pose the greatest risk of causing death,
■‘So in original. Probably should be “Right-To-Know".
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injury, or serious adverse effects to human
health or the environment from accidental re
leases. Regulations establishing the list shall
include an explanation of the basis for estab
lishing the list. The list may be revised from
time to time by the Administrator on the Ad
ministrator’s own motion or by petition and
shall be reviewed at least every 5 years. No air
pollutant for which a national primary ambi
ent air quality standard has been established
shall be included on any such list. No sub
stance, practice, process, or activity regulated
under subchapter VI of this chapter shall be
subject to regulations under this subsection.
The Administrator shall establish procedures
for the addition and deletion of substances
from the list established under this paragraph
consistent with those applicable to the list in
subsection (b) of this section.
(4) Factors to be considered

In listing substances under paragraph (3),
the Administrator—
(A) shall consider—
(i) the severity of any acute adverse
health effects associated with accidental
releases of the substance;
(il) the likelihood of accidental releases
of the substance; and
(iii) the potential magnitude of human
exposure to accidental releases of the sub
stance; and
’ (B) shall not list a flammable substance
when used as a fuel or held for sale as a fuel
at a retail facility under this subsection
solely because of the explosive or flammable
properties of the substance, unless a fire or
explosion caused by the substance will result
in acute adverse health effects from human
exposure to the substance, including the un
burned fuel or its combustion byproducts,
■ other than those caused by the heat of the
fire or impact of the explosion.
(5) Threshold quantity

At the time any substance is listed pursuant
to paragraph (3), the Administrator shall es
tablish by rule, a threshold quantity for the
substance, taking into account the toxicity,
reactivity, volatility, dispersibility, combus
tibility, or flammability of the substance and
the amount of the substance which, as a result
of an accidental release, is known to cause or
may reasonably be anticipated to cause death,
injury or serious adverse effects to human
health for which the substance was listed. The
Administrator is authorized to establish a
greater threshold quantity for, or to exempt
entirely, any substance that is a nutrient used
in agriculture when held by a farmer.
(6) Chemical Safety Board

(A) There is hereby established an independ
ent safety board to be known as the Chemical
Safety and Hazard Investigation Board.
(B) The Board shall consist of 5 members, in
cluding a Chairperson, who shall be appointedby the President, by and with the advice and
consent of the Senate. Members of the Board
shall be appointed on the basis of technical
qualification, professional standing, and dem
onstrated knowledge in the fields of accident
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reconstruction, safety engineering, human fac
tors, toxicology, or air pollution regulation.
The terms of office of members of the Board
shall be 5 years. Any member of the Board, in
cluding the Chairperson, may be removed for
inefficiency, neglect of duty, or malfeasance
in office. The Chairperson shall be the Chief
Executive Officer of the Board and shall exer
cise the executive and administrative func
tions of the Board.
(C) The, Board shall—
(i) investigate (or cause . to be inves■ tigated), determine and report to the public
in writing the facts, conditions, and circum
stances and the cause or probable cause of
any accidental release resulting- in a fatal
ity, serious injury or substantial property
damages;
(ii) issue periodic reports to the Congress,
Federal, State and local agencies; including
the Environmental Protection Agency and
the Occupational Safety and Health Admin
istration, concerned with the safety of
chemical production, processing, handling
and storage, and other interested persons
recommending measures to reduce the like
lihood or the consequences of accidental re
leases and proposing corrective steps to
make chemical production, processing, han
dling and storage as safe and free from risk
of injury as is possible and may include in
such reports proposed rules or orders which
should be issued by the Administrator under
the authority of this section or the Sec
retary of Labor under the Occupational
Safety and Health Act [29 U.S.C. 651 et seq:]
to prevent or minimize the consequences of
any release of substances that may. cause
death, injury or other serious adverse effects
on human health or substantial property
damage as the result of an accidental re
lease; and
(iii) establish by regulation requirements
binding on persons for reporting accidental
■ releases into the ambient air subject to the
Board’s investigatory jurisdiction. Report
ing releases to the National Response Cen
ter, in lieu of the Board directly, shall sat
isfy such regulations. The National Response
Center shall promptly notify the Board, of
any releases which are within the Board’s ju
risdiction.
(D) The Board may utilize the expertise and
experience of other agencies.
(E) The Board shall coordinate its activities
with investigations and studies conducted, by
other agencies of the United States having a
responsibility to protect public health and
safety. The Board shall enter into a memoran
dum of understanding with the National
Transportation Safety Board to assure coordi
nation of functions and to limit duplication of
activities which shall designate the National
Transportation Safety Board as the lead agen
cy for the investigation of releases which are
transportation related. The Board shall not be
authorized to investigate marine oil spills,
which the National Transportation Safety
Board is authorized to investigate. The Board
shall enter into a memorandum of understand
ing with the Occupational Safety and Health
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Administration so as to limit duplication of
activities. In no event shall the Board forego
an investigation where an accidental release
causes a fatality or serious injury among the
general public, or had the potential to cause
substantial property damage or a number of
deaths or injuries among the general public.
(F) The Board is authorized to conduct re
search and studies with respect to the poten
tial for accidental releases, whether or not an
accidental release has occurred, where there is
evidence which indicates the presence of a po
tential hazard or hazards. To the extent prac
ticable, the Board shall conduct such studies
in cooperation with other Federal agencies
having emergency response authorities. State
and local governmental agencies and associa
tions and organizations from the industrial,
commercial, and nonprofit sectors.
(G) No part of the conclusions, findings, or
recommendations of the Board relating to any
accidental release or the investigation thereof
shaU be admitted as evidence or used in any
action or suit for damages arising- out of any
matter mentioned in such report.
(H) Not later than 18 months after November
15, 1990, the Board shall publish a report ac
companied by recommendations to the Admin
istrator on the use of hazard assessments in
preventing the occurrence and minimizing the
consequences of accidental releases of ex
tremely hazardous substances. The recom
mendations shall include a list of extremely
hazardous substances which are not regulated
substances (including threshold quantities for
such substances) and categories of stationary
sources for which hazard assessments would be
an appropriate measure to aid in the preven
tion of accidental releases and to minimize the
consequences of those releases that do occur.
The recommendations shall also include a de
scription of the information and analysis
which would be appropriate to include in any
hazard assessment. The Board shall also make
recommendations with respect to the role of
risk management plans as required by para
graph (8)(B)5 in preventing accidental releases.
The Board may from time to time review and
revise its recommendations under this subparagraph.
(I) Whenever the Board submits a recom
mendation with respect to accidental releases
to the Administrator, the Administrator shall
respond to such recommendation formally and
in writing not later than 180 days after receipt
thereof.- The response to the Board’s recom
mendation by the Administrator shall indicate
whether the Administrator will—
(i) initiate a rulemaking or issue such or
ders as are necessary to implement the rec. ommendation in full or in part, pursuant to
any timetable contained in the recommenda
tion; 6
(ii) decline to initiate a rulemaking or
issue orders as recommended.
Any determination by the Administrator not
to implement a recommendation of the Board
or to implement a recommendation only in
“So in original. Probably should be paragraph “(7X3)”.
6 So in original. The word “or” probably should appear.
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part, including any variation from the sched
ule contained in the recommendation,’ shall be
accompanied by a statement from the Admin
istrator setting forth the reasons for such de
termination.
(J) The Board may make recommendations
with respect to accidental releases to the Sec
retary of Labor. Whenever the Board submits
such recommendation, the Secretary shall re
spond to such recommendation formally and
in-writing not later than 180 days after receipt
thereof. The response to the Board’s recom
mendation by the Administrator7 shall indi
cate whether the Secretary will—
(i) initiate a rulemaking or issue such or
ders as are necessary to implement the rec
ommendation in full or in part, pursuant to
any timetable contained in the recommenda
tion; 6
(ii) decline to initiate a rulemaking ,or
issue orders as recommended.
Any determination by the Secretary not to
implement a recommendation or to implement
a recommendation only in part, including any
variation from the schedule contained in the
recommendation, shall be accompanied by a
statement from the Secretary setting forth
the reasons for such determination.
■ (K) Within 2 years after November 15, 1990,
the Board shall issue a report to the Adminis
trator of the Environmental Protection Agen
cy and to the Administrator of the Occupa
tional Safety and Health Administration rec
ommending the adoption of regulations for the
preparation of risk' management plans and
general requirements for the prevention of ac
cidental releases of regulated substances into
the ambient air (including recommendations
for listing substances under paragraph (3)) and
for the mitigation of the potential adverse ef
fect on human health or the environment as a
result of accidental releases which should be
applicable to any stationary source handling
any regulated substance in more than thresh
old amounts. The Board may include proposed
rules or orders which should be issued by the
Administrator under authority of this sub
section or by the Secretary of Labor under the
Occupational Safety and Health Act [29 U.S.C.
651 et seqj. Any such recommendations shall
be specific and shall identify the regulated
substance or class of regulated substances (or
other substances) to which the recommenda
tions apply. The Administrator shall consider
such recommendations before promulgating
regulations required by paragraph (7)(B).
(L) The Board, or upon authority of the
Board, any member thereof, any administra
tive law judge employed by or assigned to the
Board, or any officer or employee duly des
ignated by the Board, may for the. purpose of
carrying -out duties authorized by subpara
graph (C)—
(i) hold such hearings, sit and act at such
times and places, administer such, oaths, and
require by subpoena or otherwise attendance
and testimony of such witnesses and the pro
duction of evidence and may require by
''So In original. The word “Administrator" probably should be
“Secretary”.
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order that any person engaged in the produc
tion, processing, handling, or storage of ex
tremely hazardous substances submit writ
ten reports and responses to requests and
questions within such time and in such form
as the Board may require; and
(ii) upon presenting appropriate creden
tials and a written notice of inspection au
thority, enter any property where an acci
dental release causing- a fatality, serious in
jury or substantial property damage has oc
curred and do all things therein necessary
for a proper investigation pursuant to subparagraph (C) and inspect at reasonable
times records, files, papers, processes, con
trols, and facilities and take such samples as
are relevant to such investigation.
Whenever the Administrator or the Board con
ducts an inspection of a facility pursuant to.
this subsection, employees and their rep
resentatives shall have the same rights to par
ticipate in such inspections as provided in the
Occupational Safety and Health Act [29 U.S.C.
651 et seq.].
(M) In addition to that described in subpara
graph (L), the Board may use any information
gathering authority of the Administrator
under this chapter, including the subpoena
■power provided in section 7607(a)(1) of this
title.
(N) The Board is authorized to establish such
procedural and administrative rules as are
necessary to the exercise of its functions and
duties. The Board is authorized without regard
to section 6101 ■ of title 41 to enter into con
tracts, leases, cooperative agreements or other
transactions as may be necessary in the con
duct of the duties arid functions of the Board
with any other agency, institution, or person.
(O) After the effective date of any reportingrequirement promulgated pursuant to sub. paragraph (CXiii) it shall be unlawful for any
person to fail to report any release of any ex
tremely hazardous substance as required by
such subparagraph. The Administrator is au
thorized to enforce any regulation or require
ments established by the Board pursuant to
subparagraph (CXiii) using the authorities of
sections 7413 and 7414 of this title. Any request
for information from the owner or operator of
a stationary source made by the Board or by
the Administrator under this section shall be
treated, for purposes of sections 7413, 7414,
7416, 7420, 7603, 7604 and 7607 of this title and
any other enforcement provisions of this chap
ter, as a request made by the Administrator
under section 7414 of this title and may be en
forced by the Chairperson of the Board or by
the Administrator as provided in such section.
(P) The Administrator shall provide to the
Board such support and facilities as may be
necessary for operation of the Board.
(Q) Consistent with subsection8 (G) and sec
tion 7414(c) of this title any records, reports or
information obtained by the Board shall be
available to the Administrator, the Secretary
of Labor, the Congress and the public, except
that upon a showing satisfactory to the Board
aSo in original. Probably should be “subparagraph”.
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by any person that records, reports, or infor
mation, or particular part thereof (other than
release or emissions data) to which the Board
has access, if made public, is likely to cause
substantial harm to the person’s competitive
position, the Board shall consider such record,
report, or information or particular portion
thereof confidential in accordance with sec
tion 1905 of title 18, except that such record,
report, or information may be disclosed to
other officers, employees, and authorized rep
resentatives of the United States concerned
with carrying out this chapter or when rel
evant under any proceeding under this chap
ter. This subparagraph does not constitute au
thority to withhold records, reports, or infor
mation from the Congress.
(R) Whenever the Board submits or trans
mits any budget estimate, budg-et request,
supplemental budget request, or other budget
information, legislative recommendation, pre
pared testimony for congressional hearings,
recommendation or study to the President,
the Secretary of Labor, the Administrator, or
the Director of the Office of Management and
Budget, it shall concurrently transmit a copy
thereof to the Congress. No report of the
Board shall be subject to review by the Admin
istrator or any Federal agency or to judicial
review in any court. No officer or agency of
the United States shall have authority to re
quire the Board to submit its budget requests
or estimate's, legislative recommendations,
prepared testimony, comments, recommenda
tions or reports to any officer or agency of the
United States for approval or review prior to
the submission of such recommendations, tes
timony, comments or reports to the Congress-.
In the performance of their functions as estab
lished by this chapter, the members, officers
and employees of the Board shall not be re
sponsible to or subject to supervision or direc
tion, in carrying out any duties under this
subsection, of any officer or employee or agent
of the Environmental Protection Agency, the
Department of Labor or any other agency of
the United States except that the President
may remove any member, officer or employee
of the Board for inefficiency, neglect of duty
or malfeasance in office. Nothing in this sec
tion shall affect the application of title 5 to of
ficers or employees of the Board.
(S) The Board shall submit an annual report
to the President and to the Congress which
shall include, but not be limited to, informa
tion on accidental releases which have been
investigated by or reported to the Board dur
ing the previous year, recommendations for
legislative or administrative action which the
Board has made, the actions which have been
taken by the Administrator or the Secretary
of Labor or the heads of other agencies to im
plement such recommendations, an identifica
tion of priorities for study and investigation
in the succeeding year, progress in the devel
opment of risk-reduction technologies and the
response to and' implementation of significant
research findings on chemical safety in the
public and private sector.
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(7) Accident prevention

(A) In order to prevent accidental releases of '
regulated substances, the Administrator is au
thorized to promulgate release prevention, de
tection, and correction requirements which
may include monitoring, record-keeping, re
porting,. training, vapor recovery, secondary
containment, and other design, equipment,
work practice, and operational requirements.
Regulations promulgated under this paragraph
may make distinctions between various types,
classes, and kinds of facilities, devices and
systems taking into consideration factors in
cluding, but not limited to, the size, location,
process, process controls, quantity of sub
stances handled, potency of substances, and
response capabilities present at any station
ary source. Regulations promulgated pursuant
to. this subparagraph shall have an effective
date, as determined by the Administrator, as
suring compliance as expeditiously as prac
ticable.
(B) (i) Within 3 years after November 15, 1990,
the Administrator shall promulgate reason
able regulations and appropriate guidance to
provide, to the greatest extent practicable, for
the prevention and detection of accidental re
leases of regulated substances and for response
to such releases by the owners or operators of
the sources of such releases. The Adminis
trator shall utilize the expertise of the Sec
retaries of Transportation and Labor in pro
mulgating such regulations. AS appropriate,
such regulations shall cover the use, oper
ation, repair, replacement, and maintenance
of equipment to monitor, detect, inspect, and
control such releases. Including training of
persons in the use and maintenance of such
equipment and in the conduct of periodic in
spections. The regulations shall include proce
dures and measures for emergency response
after an accidental release of a regulated sub
stance in order to protect human health and
the environment. The regulations shall cover
storage, as well as operations. The regulations
shall, as. appropriate, recognize differences in
size, operations, processes, class and cat
egories of sources and the voluntary actions of
such sources to prevent such releases and re
spond to such releases. The regulations shall
be applicable to a stationary source 3 years
after the date of promulgation, or 3 years after
the date on which a regulated substance
present at the source in more than threshold
amounts is first listed under paragraph (3),
whichever is later.
(ii) The regulations under this subparagraph
shall require the owner or operator of station
ary sources at which a regulated substance.is
present in more than a threshold quantity to
prepare and implement a risk management
plan to detect and prevent or minimize acci
dental releases of such substances from the
stationary source, and to provide a prompt
emergency response to any such releases in
order to protect human health and the envi
ronment. Such plan shall provide for compli
ance with the requirements of this subsection
and shall also include each of the following:
(I) a hazard assessment to assess the po
tential effects of an accidental release of any
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regulated substance. This assessment shall
include an estimate of potential release
quantities and a determination of downwind
effects, including potential exposures to af
fected populations. Such assessment shall
include a previous release history of the past
5 years, including the size, concentration,
and duration of releases, and shall include
an evaluation of worst case accidental re
leases;
(II) a program for preventing accidental.
releases of regulated substances, including
safety precautions and maintenance, mon
itoring and employee training measures to
be used at the source; and
(HI) a response program providing for spe
cific actions, to be taken in response to an
accidental release of a regulated substance
so as to protect human health and the envi
ronment, including procedures for informing
the public and local agencies responsible for
responding to accidental releases, emer- ■
gency health care, and employee training
measures.
At the time regulations are promulgated
under this subparagraph, the Administrator
shall promulgate guidelines' to assist station
ary sources in the preparation of risk manage
ment plans. The guidelines shall, to the extent
practicable, include model risk management
plans.
(iii) The owner or operator of each station
ary source covered by clause (ii) shall register
a risk management plan prepared under this '
subparagraph with the Administrator before
the effective date of regulations under clause
(i) in such form and manner as the Adminis
trator shall, by rule, require. Plans prepared
pursuant to this subparagraph shall also be
submitted to the Chemical Safety and Hazard
Investigation Board, to the State in which the
stationary source is located, and to any local
agency or entity having responsibility for
planning for or responding to accidental re
leases which may occur at such source, and
shall be available to the public under section
7414(c) of. this title. The Administrator shall
establish, by rule, an auditing system to regu
larly review and, if necessary, require revision
in risk management plans to assure that the
plans comply with this subparagraph. Each
such plan shall be updated periodically as re
quired by the Administrator, by rule.
(C) Any regulations promulgated pursuant
to this subsection shall to the maximum ex
tent practicable, consistent with this sub
section, be consistent with the recommenda
tions and standards established by the Amer
ican Society of Mechanical Engineers (ASME),
the American National Standards Institute
(ANSI) or the American Society of TestingMaterials (ASTM). The Administrator shall
take into consideration the concerns of small
business in promulgating regulations under
this subsection.(D) In carrying out the authority of this
paragraph,- the Administrator shall consultwith the Secretary of Labor and the Secretary
of Transportation and shall coordinate any re
quirements under this paragraph with any re
quirements established for comparable pur

ADD-028
(Page 113 of Total)

USCA Case #17-1155
Page'6267

Document #1701385

Filed: 10/25/2017

TITLE 42—THE PUBLIC HEALTH AND WELFARE

poses by the Occupational Safety and Health
Administration or the Department of Trans
portation. Nothing in this subsection shall be
interpreted, construed or applied to impose re
quirements affecting, or to grant the Adminis
trator, the Chemical Safety and Hazard Inves
tigation Board, or any other agency any au
thority to regulate (including requirements
for hazard assessment), the accidental release
of radionuclides arising from the construction
and operation of facilities licensed by the Nu
clear Regulatory Commission.
(E) After the effective date of any regulation
or requirement imposed under this subsection,
it shall be unlawful for any person to operate
any stationary source subject to such regula
tion or requirement in violation of such regu
lation or requirement. Each regulation or re
quirement under this subsection shall for pur
poses of sections 7413, 7414, 7416, 7420, 7604, and
7607 of this title and other enforcement provi
sions of this chapter, be treated as a standard
in effect under subsection (d) of this section.
(F) Notwithstanding the provisions of sub
chapter V of this chapter or this section, no
stationary source shall be required to apply
for, or operate pursuant to, a permit issued
under such subchapter solely because such
source is subject to regulations or require
ments under this subsection.
(GO In exercising any authority under this
subsection, the Administrator shall not, for
purposes of section 653(b)(1) of title 29, be
deemed to be exercising statutory authority
to prescribe or enforce standards or regula
tions affecting occupational" safety and health.
(H) Public access to off -site consequence
ANALYSIS INFORMATION.—

(i) Definitions
—In this subparagraph:
(I) Covered person .—The term “covered
person” means—
(aa) an officer or employee of the
United States;
(bb) an officer or employee of an agent
or contractor of the Federal Govern
ment;
(cc) an officer or employee of a State
or local government;
(dd) an officer or employee of an agent
or contractor of a State or local govern
ment;
(ee) an individual affiliated with an en
tity that has been given, by a State or
local government, responsibility for pre
venting, planning for, or responding to
accidental releases;
(ff) an officer or employee or an- agent
or contractor of an entity described in
item (ee); and
(gg) a qualified researcher under clause
(vii).
(H) Official
use .—The term “official
use” means an action of a Federal, State,
or local government agency or an entity
referred to in subclause (I)(ee) intended to
carry out a function relevant to prevent
ing, planning" for, or responding to acciden
tal releases.
(Ill) Off -site consequence
analysis
in formation
.—The term “off-site con
sequence analysis information” means
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those portions of a risk management plan,
excluding the executive summary of the
plan, consisting of an evaluation of 1 or
more worst-case release scenarios or alter
native release scenarios, .and any elec
tronic data base created by the Adminis
trator from those portions.
(IV) Risk management
plan —The term
“risk management plan” means a risk
management plan submitted to the Ad
ministrator by an owner or operator of a
stationary source under subparagraph
(B)(iii).
(ii) Regulations
.—Not later than .1 year
after August 5,1999, the President shall—
(I) assess—
(aa) the increased risk of terrorist and
other criminal activity associated with'
the posting of off-site consequence
analysis information on the Internet;
and
(tab) the incentives created by public
disclosure of off-site consequence analy^
sis information for reduction in the risk
of accidental releases; and
(II) based on the assessment under sub
clause (I), promulgate regulations govern
ing the distribution of off-site consequence
analysis information in a manner that, in
the opinion of the President, minimizes
the likelihood of accidental releases and
the risk described in subclause (I)(aa) and
the. likelihood of harm to public health
and welfare, and—•
(aa) allows access by any member of
the public to paper copies of off-site con
sequence analysis information for a lim
ited number of stationary sources lo
cated anywhere in the United States,
without any geographical restriction;
(bb) allows other public access to off
site consequence analysis information as
appropriate;
(cc) allows access for official use by a
covered person described in any of items
(cc) through (ff) of clause (i)(I) (referred
to in this subclause as a “State or local
covered person”) to off-site consequence
analysis information relating to station
ary sources located in the person’s State;
(dd) allows a State or local covered
person to provide, for official use, off
site consequence analysis information
relating to stationary sources located in
the person’s State to a State or local
covered person in a contiguous State;
and
(ee) allows a State or local covered
person to obtain for official use, by re
quest to the Administrator, off-site con
sequence analysis information that is
not available to the person under item
(cc).
(iii) Availability
under
freedom
of in formation
act .—
(I) First
year .—Off-site consequence
analysis information, and any ranking of
stationary sources derived from the infor
mation, shall not be made available under
section 552 of title 5 during the 1-year pe
riod beginning on August 5, 1999.
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(II) After
first
year .—If the regula
tions under clause (ii) are promulgated on
or before the end of the period described in
subclause (I), off-site consequence analysis
information covered by' the regulations,
and any ranking of stationary sources de
rived from the information, shall not be
made available under section 552 of title 5
after the end of that period.
(HI) Applicability
.—Subclauses (I) and
(H) apply to off-site consequence analysis
information submitted to the Adminis
trator before, on, or after August 5,1999.
(iv) Availability
of information
during
"
transition
period .—The
Administrator
shall make off-site consequence analysis in
formation available to covered persons for
official use in a manner that meets the re
quirements of items (cc) through (ee) of
clause (ii)(II), and to the public in a form
that does not make available any informa
tion concerning the identity or location of
stationary sources, during the period—
(I) beginning on August 5, 1999; and
(II) ending on the earlier of the date of
promulgation of the regulations under
clause (ii) or the date that is 1 year after
August 5, 1999.
(v) Prohibition
on unauthorized
disclo sure of information
by covered
persons .—
(I) In general .—Beginning on August 5,
1999, a covered person shall not disclose to
the public off-site consequence analysis in
formation in any form, or any statewide or
national ranking of identified stationary
sources derived from such information, ex
cept as authorized by this subparagraph
(including the regulations promulgated
under clause (ii)). After the end of the 1year period beginning on August 5, 1999, if
regulations have not been promulgated
under clause (ii), the preceding sentence
shall hot apply.
(II) Criminal
penalties
—Notwithstand
ing section 7413 of this title, a covered per
son that willfully violates a restriction or
prohibition established by ■ this subpara
graph (including the regulations promul
gated under clause (ii)) shall, upon convic
tion, be fined for an infraction under sec
tion 3571 of title 18 (but shall not be sub
ject to imprisonment) for each unauthor
ized disclosure of off-site consequence
analysis information, except that sub
section (d) of such section 3571 shall not
apply to a case in which the offense results
in pecuniary loss unless the defendant
knew that such Iqss would occur. The dis
closure of off-site consequence analysis in
formation for each specific stationary
source shall be considered a separate of
fense. The total of all penalties that may
be imposed on a single person or organiza
tion under this item shall not exceed
$1,000,000 for violations committed during
any 1 calendar year.
(III) Applicability
.—If the owner or op
erator of a stationary source makes off
site consequence analysis information re
lating to that stationary source available
to the public without restriction—
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(aa) subclauses (I) and (H) shall not
apply with respect to the information;
' and
(bb) the owner or operator shall notify
the Administrator of the public avail
ability of the information.
(TV) List .—The Administrator shall
maintain and make publicly available a
list of all stationary sources that have pro
vided
notification
under
sub clause
(HI)(bb).
(vi) Notice .—The Administrator shall pro
vide notice of the definition of official use as
provided in clause (i)(IH)9 and examples of
actions that would and would not meet that
definition, and notice of the restrictions on
further dissemination and the penalties es
tablished by this chapter to each covered
person who receives off-site consequence
analysis information under clause (iv) and
each covered person who receives off-site
consequence analysis information for an of
ficial use under the regulations promulgated
under clause (ii).
(vii) Qualified
researchers
.—
(I) In general .—Not later than 180 days
after August 5, 1999, the Administrator, in
consultation with the Attorney General,
shall develop and implement a system for
providing off-site consequence analysis in
formation, including facility identifica
tion, to any qualified researcher, including
a qualified researcher from industry or
any public interest group.
(II) Limitation
on DissEMiNATioN.-^-Tlie
system shall not allow the researcher to
disseminate, or make available on the
Internet, the off-site consequence analysis
information, or any portion of the off-site
consequence analysis information, re
ceived under this clause.
(viii) Read -only information
technology
system .—In consultation with the Attorney
General and the heads of other appropriate
Federal agencies, the Administrator shall
establish an information technology system
that provides for the availability to the pub
lic of off-site consequence analysis informa
tion by means of a central data base under
the control of the Federal Government that
contains information that users may read,
but that provides no means by which an
electronic or mechanical copy of the infor
mation may be made.
(ix) Voluntary
industry
accident
pre vention
standards
.—The Environmental
Protection Agency, the Department of Jus
tice, and other appropriate agencies may
provide technical assistance to owners and
operators of stationary sources and partici
pate in the development of voluntary indus
try standards that will help achieve the ob
jectives set forth in paragraph (1).
(x) Effect on state or local law .—
(I) In general .—Subject to subclause
(II), this subparagraph (including the regu
lations promulgated under this subpara
graph) shall supersede any provision of
“So in original. Probably should be '‘(iKII)”.
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State or local law that is inconsistent with
this subparagraph (including the regula
tions).
(H) Availability
of information
under
state
law .—Nothing in this subparagraph
precludes a State from making available
data on the off-site consequences of chemi
cal releases collected in accordance with
State law.
(xi) Report .—
(I) In general .—Not later than 3 years
after August 5, 1999, the Attorney General,
in consultation with appropriate State,
local, and Federal Government agencies,
affected industry, and .the public, shall
submit to Congress a report that describes
the extent to- which regulations promul
gated under this paragraph have resulted
in actions, including the design and main
tenance of safe facilities, that are effective
in detecting, preventing, and minimizing
the consequences of releases of regulated
substances that may be caused by criminal
activity. As part of this report, the Attor
ney General, using available data to the
extent possible, and a sampling of covered
stationary sources selected at the discre
tion of the Attorney General, and in con
sultation with appropriate State, local,
and Federal governmental agencies, af
fected industry, and the public, shall re
view the vulnerability of covered station
ary sources to criminal and terrorist ac
tivity, current industry practices regard
ing site security, and security of transpor
tation of regulated substances. The Attor
ney General shall submit, this report, con
taining the results of the review, together
with recommendations, if any, for reduc
ing vulnerability of covered stationary
sources to criminal and terrorist activity,
to the Committee on Commerce of the
United States House of Representatives
and the Committee on Environment and
Public Works of the United States Senate
and other relevant committees of Con
gress.
(H) Interim
report
.—Not later than 12
months after August 5, 1999, the Attorney
General shall submit to the Committee on
Commerce of the United States House of
Representatives and the Committee on En
vironment and Public Works of the United
States Senate, and other relevant commit
tees of Congress, an interim report that in
cludes, at a minimum—
(aa) the preliminary findings under
subclause (I);
(bb) the methods used to develop the
findings; and
(cc) an explanation of the activities ex
pected to occur that could cause the
findings of the report under subclause (I)
to be different than the preliminary find. ings.
(Ill) Availability
of information
.—In
formation that is developed by the Attor
ney General or requested by the Attorney
General and received from a covered sta
tionary source for the purpose of conduct
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ing the review under subclauses (I) and (H)
shall be exempt from disclosure under sec
tion 552 of title 5 if such information would'
pose a threat to national security.
(xii) Scope .—This subparagraph—
(I) applies only to covered persons; and
(II) does not restrict the dissemination
of off-site consequence analysis informa
tion by any covered person in any manner
or form except in the form of a risk man
agement plan or an electronic data base
created by the Administrator from off-site
consequence analysis information.
(xiii) Authorization
of appropriations
.—
There are authorized to be appropriated to
the Administrator and the Attorney General
such sums as are necessary to carry out this
subparagraph (including- the regulations pro
mulgated under clause (ii)), to remain avail
able until expended.
(8) Research on hazard assessments

The Administrator may collect and publish
information on accident scenarios and conse
quences covering a range of possible events for
substances listed under paragraph (3). The Ad
ministrator shall establish a program of long
term research to develop and disseminate in
formation on methods and techniques for haz
ard assessment which may be useful in im
proving and validating the procedures em
ployed in the preparation of hazard assess
ments under this subsection.
(9) Order authority

(A) In addition to any other action taken,
when the Administrator determines that there
may be an imminent and substantial endangerment to the human health or welfare or the
environment because of an actual or threat
ened accidental release of a regulated sub
stance, the Administrator may secure such re
lief as may be necessary to abate such danger
or threat, and the district court of the United
States in the district in which the threat oc
curs shall have jurisdiction to grant such re
lief as the public interest and the equities of
the ca,se may require. The Administrator may
also, after notice to the State in which the
stationary source is located, take other action
under this paragraph including, but not lim
ited to, issuing such orders as may be nec
essary to protect human health. The Adminis
trator shall take action under section 7603 of
this title rather than this paragraph whenever
the authority of such section is adequate to
protect human health and the environment.
(B) Orders issued pursuant to this paragraph
may be enforced in an action brought in the
appropriate United States district court as if
the order were issued under section 7603 of this
title.
(C) Within 180 days after November 15, 1990,
the Administrator shall publish guidance for
using the order authorities established by this
paragraph. Such guidance shall provide for the
coordinated use of the authorities of this para
graph with other emergency powers authorized
by section 9606 of this title, sections 311(c), 308,
309 and 504(a) of the Federal Water Pollution
Control Act [33 U.S.C. 1321(c), 1318, 1319,
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1364(a)], sections 3007, 3008, 3013, and 7003 of the
Solid Waste Disposal Act [42 U.S.C. 6927, 6928,
6934, 6973], sections 1445 and 1431 of the Safe
Drinking- Water Act [42 U.S.C. 300j-4, 300i], sec
tions 5 and 7 of the Toxic Substances Control
Act [15 U.S.C. 2604, 2606], and sections 7413,
7414, and 7603 of this title.
(10) Presidential review

.

The President shall conduct a review of re
lease prevention, mitigation and response au
thorities of the various Federal agencies and
shall clarify. and coordinate agency respon
sibilities to assure the most effective and effi
cient implementation of such authorities and
to identify any deficiencies in authority or re
sources which may exist. The President may
utilize the resources and solicit the recom
mendations of the Chemical Safety and Hazard
Investigation Board in conducting such re
view. At the conclusion of such review, but not
later than 24 months after November 15, 1990,
the President shall transmit a message to the
Congress on the release prevention, mitigation
and response activities of the Federal Govern
ment making such recommendations for
change in law as the President may deem ap
propriate. Nothing in this paragraph shall be
interpreted, construed or applied to authorize
the President to modify or reassign release
prevention, mitigation or response authorities
otherwise established by law.
(11) State authority

Nothing in this subsection shall preclude,
deny or limit any right of a State or political
subdivision thereof to adopt or enforce any
regulation, requirement, limitation or stand
ard (including any procedural requirement)
that is more stringent than a regulation,' re
quirement, limitation or standard in effect
under this subsection or that applies to a sub
stance not subject to this subsection.
(s) Periodic report

Not later than January 15, 1993 and every 3
years thereafter, the Administrator shall pre
pare and transmit to the Congress a comprehen
sive report on the measures taken by the Agen
cy and by the States to implement the provL
sions of this section. The Administrator shall
maintain a database on pollutants and sources
subject to the provisions of this section and
shall include aggregate information from the
database in each annual report. The report shall
include, but hot be limited to—
(1) a status report on standard-setting under
subsections (d) and (f) of this section;
(2) information with respect to compliance
with such standards including the costs of
compliance experienced by sources in various
categories and subcategories;
(3) development and implementation of the
national urban air toxics program; and
(4) recommendations of the Chemical Safety
and Hazard Investigation Board with respect
to the prevention and mitigation of accidental
releases.
(July 14, 1955, ch. 360, title I, §112, as added Pub.
L. 91-604, §4(a), Dec. 31, 1970, 84 Stat. 1685;
amended Pub. L. 95-95, title I, §§ 109(d)(2), 110,
title IV, § 401(c), Aug. 7; 1977, 91 Stat. 701, 703, 791;
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Pub. L. 95-623, § 13(b), Nov. 9, 1978, 92 Stat. 3458;
Pub. L. 101-549, title HI, §301, Nov. 15, 1990, 104
Stat. 2531; Pub. L. 102-187, Dec. 4, 1991, 105 Stat.
1285; Pub. L. 105-362, title IV, § 402(b), Nov. 10,
1998, 112 Stat. 3283; Pub. L. 106-40, §§2, 3(a), Aug.
5, 1999, 113 Stat. 207, 208.)
References
in Text
The date of enactment, referred to in subsec. (a)(ll),
probably means the date of enactment of Pub. L.
101-549, which amended this section generally and was
approved Nov. 15,1990.
The Atomic Energy Act, referred to in subsec. (d)(9),
probably means the Atomic Energy Act of 1954, act
Aug. 1, 1946, ch. 724, as added by act Aug. 30, 1954, ch.
1073, §1, 68 Stat. 921, and amended, which is classified
generally to chapter 23 (§2011 et seq.) of this title. For
complete classification of this Act to the Code, see
Short Title note set out under section 2011 of this title
and Tables.
The Federal Water Pollution Control Act, referred to
in subsecs, (e)(5) and (m)(l)(D), (5)(D), is act June 30,
1948, ch. 758, as amended generally by Pub. L. 92-500, §2,
Oct. 18, 1972, 86 Stat. 816, which is classified generally
to chapter 26 (§1251 et seq.) of Title 33, Navigation and
Navigable Waters. Title II of the Act is classified gener
ally to subchapter II (§1281 et seq.) of chapter 26 of
Title 33. For complete classification of this Act to the
Code, see Short Title note set out under section 1251 of
Title 33 and Tables.
The Toxic Substances Control Act, referred to in sub
sec. (k)(3)(C), is Pub. Li. 94-469, Oct. 11, 1976, 90 Stat.
2003, as amended, which is classified generally to chap
ter 53 (§2601 et seq.) of Title 15, Commerce and Trade.'
For complete classification of this Act to the Code, see
Short Title note set out under section 2601 of Title 15
and Tables.
The Federal Insecticide, Fungicide and Rodenticide
Act, referred to in subsec. (k)(3)(C), probably means the
Federal Insecticide, Fungicide, and Rodenticide ■ Act,
act June 25, 1947, ch.. 125, as amended generally by Pub.
Li. 92-516, Oct. 21, 1972, 86 Stat. 973, which is classified
generally to subchapter II (§136 et seq.) of chapter 6 of
Title 7, Agriculture. For complete classification of this
Act to the Code, see Short Title note set out under sec
tion 136 of Title 7 and Tables.
The Resource Conservation and Recovery Act, re
ferred to in subsec. (k)(3)(C), probably means the Re
source Conservation and Recovery Act of 1976, Pub. L.
94-580, Oct. 21, 1976, 90 Stat. 2796, as amended, which is
classified generally to chapter 82 (§6901 et seq.) of this
title. For complete classification of this Act to the
Code, see Short Title of 1976 Amendment note set out
under section 6901 of this title and Tables.
The Safe Drinking Water Act, referred to in subsec.
(m)(l)(D), (5)(D), is title XIV of act July 1, 1944, as
added Dec. 16, 1974, Pub. L. 93-523, §2(a), 88 Stat.. 1660,
as amended, which is classified generally to subchapter
XII (§300f et seq.) of chapter 6A of this title. For com
plete classification of this Act to the Code, see Short
Title note set out under section 201 of .this title and
Tables.
The Solid Waste Disposal Act, referred to in subsec.
(n) (7), is title II of Pub. L. 89-272, Oct. 20, 1965, 79 Stat.
997, as amended generally by Pub. L. 94-580, §2, Oct. 21,
1976,. 90 Stat. 2795. Subtitle C of the Act is classified
generally to subchapter III (§6921 et seq.) of chapter 82
of this title. For complete classification of this Act to
the Code, see Short Title note set out under section
6901 of this title and Tables.
Section 303 of the Clean Air Act Amendments of 1990,
referred to in subsec. (o)(4), probably means section 303
of Pub. L. 101-549, which is set but below.
The Clean Air Act Amendments of 1990, referred to in
subsec. (q)(l)-(3), probably means Pub. L. 101-549, Nov.
15, 1990, 104 Stat. 2399. For complete classification of
this Act to the Code, see Short Title note set out under
section 7401 of this title and Tables.
The Emergency Planning and Community Right-ToKnow Act of 1986, referred to in subsec. (r)(3), is title III
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of Pub. L. 99-499, Oct. 17, 1986, 100 Stat. 1728, which is
classified generally to chapter 116 (§11001 et seq.) of this
title. For complete classification of this Act to the
Code, see Short Title note set out under section 11001
of this title and Tables.
The Occupational Safety and Health Act, referred to
in subsec. (rX6)(C)(ii), (K), (L), probably means the Oc
cupational Safety and Health Act of 1970, Pub. L.
91-596, Dec. 29, 1970, 84 Stat. 1590, as amended, which is
classified principally to chapter 15 (§651 et seq.) of Title
29, Labor. For complete classification of this Act to the
Code, see Short Title note set out under section 651 of
Title 29 and Tables.
Codification
In subsec. (r)(6)(N), “section 6101 of title 41” sub
stituted for “section 5 of title 41 of the United States
Code” on authority of Pub. L. 111-350, §6(o), Jan. 4, 2011,
124 Stat. 3854, which Act enacted Title 41, Public Con
tracts.
Section was formerly classified to section 1857c-7 of
this title.
amendments

1999—Subsec. (r)(2)(D). Pub. L. 106-40, § 2(5), added
subpar. (D).
Subsec. (r)(4). Pub. L. 106-40, §2, substituted “Admin
istrator—
“(A) shall consider—”
for “Administrator shall consider each of the following
criteria—” in introductory provisions, redesignated
subpars. (A) to (C) as els. (i) to (iii), respectively, of
subpar. (A) and added subpar. (B).
Subsec. (r)(7)(H). Pub. L. 106-40, §3(a), added subpar.
(H).
1998—Subsec. (n)(2)(C). Pub. L. 105-362 substituted
“On completion of the study, the Secretary shall sub
mit to Congress a report on the results of the study
and” for “The Secretary shall prepare annual reports
to Congress on the status of the research program and
at the completion of the study”.
1991—Subsec. (b)(1). Pub. L. 102-187 struck out
“7783064 Hydrogen sulfide” from list of pollutants.
1990—Pub. L. 101-549 amended section generally, sub
stituting present provisions for provisions which relat
ed to: in subsec. .(a), definitions; in subsec. (b),' list of
hazardous air pollutants, emission standards, and pol
lution control techniques; in subsec. (c), prohibited acts
and exemption; in subsec. (d), State implementation
and enforcement; and in subsec. (e), design, equipment,
work practice, and operational standards.
1978—Subsec. (e)(5). Pub. L. 95-623 added par. (5).
1977—Subsec. (a)(1). Pub. L. 95-95, § 401(c), substituted
“causes, or contributes to, air pollution which may rea
sonably be anticipated to result in an increase in mor
tality or an increase in serious irreversible, or inca
pacitating reversible, illness” for “may cause, or con
tribute to, an increase in mortality or an increase in
serious irreversible, or incapacitating reversible, ill
ness”. .
Subsec. (d)(1). Pub. L. 95-95, § 109(d)(2), struck out
“(except with respect to stationary sources owned or
operated by the United States)” after “implement and
enforce such standards”.
Subsec. (e). Pub. L. 95-95, § 110, added subsec. (e).
Change of Name .
Committee on Energy and Commerce of House of
Representatives treated as referring to Committee on
Commerce of House of Representatives by section 1(a)
of Pub. L. 104-14, set out as a note preceding section 21
of Title 2, The Congress. Committee on Commerce of
House of Representatives changed to Committee on En
ergy and Commerce of House of Representatives, and
jurisdiction over matters relating to securities and ex
changes and insurance generally transferred to Com
mittee on Financial Services of House of Representa
tives by House Resolution No. 5, One Hundred Seventh
Congress, Jan. 3, 2001.

Effective
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1977 Amendment

Amendment by Pub. L. 95-95 effective Aug. 7, 1977, ex
cept as otherwise expressly provided, see section 406(d)
of Pub. L. 95-95, set out as a note under section 7401 of
this title.
Termination
of Reporting
Requirements
For termination, effective May 15, 2000, of provisions
Of law requiring submittal to Congress of any annual,
semiannual, or other regular periodic report listed in
House Document No. 103-7 (in which reports required
under subsecs. (m)(5), (r)(6)(C)(ii), and (s) of this section
are listed, respectively, as the 8th item on page 162, the
9th item on page 198, and the 9th item on page 162), see
section 3003 of Pub. D. 104-66, as amended, set out as a
note under section 1113 of Title 31, Money and Finance.
Pending Actions and Proceedings
Suits, actions, and other proceedings lawfully com
menced by or against the Administrator or any other
officer or employee of the United States in his official
capacity or in relation .to the discharge of his official
duties under act July 14, 1955, the Clean Air Act, as in
effect immediately prior to the enactment of Pub. L.
95-95 [Aug. 7, 1977], not to abate by reason of the taking
effect of Pub. L. 95-95, see section 406(a) of Pub. L.
95-95, set out as an Effective Date of 1977 Amendment
note under section 7401 of this title.
modification
Orders ,
cations
,
Actions

or Rescission
of Rules , Regulations
,
Determinations
, Contracts
, Certifi Authorizations
, Delegations
, and Other

All rules, regulations, orders, determinations, con
tracts, certifications, authorisations, delegations, or
other actions duly issued, made, or taken by or pursu
ant to act July 14, 1955, the Clean Air Act, as in effect
immediately prior to the date of enactment of Pub. L.
95-95 [Aug. 7, 1977] to continue in full force and effect
until modified or rescinded in accordance with act July
14, 1955, as amended by Pub. L. 95-95 [this chapter], see
section 406(b) of Pub. L. 95-95, set out as an Effective
Date of 1977 Amendment note under section 7401 of this
title.
Delegation
of Authority
.
Memorandum of President of the United States, Aug.
19,1993, 58 F.R. 52397, provided:
Memorandum for the Administrator of the Environ
mental Protection Agency
WHEREAS, the Environmental Protection Agency,
the agencies and departments that are members of the •
National Response Team (authorized under Executive
Order No. 12580, 52 Fed. Reg. 2923 (1987) [42 U.S'.C. 9615
note]), and other Federal agencies and departments un
dertake emergency release prevention, mitigation, and
response activities pursuant to various authorities;
By the authority vested in me as President by the
Constitution and the laws of the United States of
America, including section 112(r)(10) of the Clean Air
Act (the “Act”) (section 7412(r)(10) of title 42 of the
United States Code) and section 301 of title 3 of the
United States Code, and in order to provide for the
delegation of certain functions under the Act [42 U.S.C.
7401 et seq.], I hereby:
(1) Authorize you, in coordination with agencies and
departments that are members of the National Re
sponse Team and other appropriate agencies and de
partments, to conduct a review of release prevention,
mitigation, and response authorities of Federal agen
cies in order to assm-e the most effective and efficient
implementation of such authorities and to identify any
deficiencies in authority or resources that may exist,
to the extent such review is required by section
112(r)(10) of the Act; and
(2) Authorize you, in coordination with agencies and
departments that are members of the National Re
sponse Team and other appropriate agencies and de
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partments, to prepare and transmit a message to the
Congress concerning the release prevention, mitiga
tion, and response activities of the Federal Government
with such recommendations for change in law as you
deem appropriate, to the extent such message is re
quired by section 112(rX10) pf 'the Act.
The authority delegated by this memorandum may be
further redelegated within the Environmental Protec
tion Agency.
You are hereby authorized and directed to publish
this memorandum in the Federal Register.
William J. Clinton .
Memorandum of President of the United States, Jan.
27, 2000, 65 F.R. 8631, provided:
Memorandum for the Attorney Generali, ] the Admin
istrator of the Environmental Protection Ag'encyi, and]
the Director of the Office of Management and Budget
By the authority vested in me as President by the
Constitution and laws of the United States of America,
including section 112(r)(7)(H) of the Clean Ah Act
(“Act”) (42 U.S.C. 7412(r)(7)(H)), as added by section 3 of
the Chemical Safety Information, Site Security and
Fuels Regulatory Relief Act (Public Law 106-40), and
section 301 of title 3, United States Code, I hereby dele
gate to:
(1) the Attorney General the authority vested in the
President under section 112(r)(7)(H)(ii)(I)(aa) of the Act
to assess the increased risk of terrorist and other
criminal activity associated with the posting of off-site
consequence analysis information on the Internet;
(2) the Administrator of the Environmental Protec
tion Agency (EPA) the authority vested in the Presi
dent under section 112(r)(7)(H)(ii)(I)(bb) of the Act to
assess the incentives created by public disclosure of off
site consequence analysis Information for reduction in
the risk of accidental releases; and
(3) the Attorney General and the Administrator of
EPA, jointly, the authority vested in the President
under section 112(rX7)(H)(ii)(II) of the Act to promul
gate regulations, based on these assessments, govern
ing the distribution of off-site consequence analysis in
formation. These regulations, in proposed and final
form, shall be subject to review and approval by the Di
rector of the Office of Management and Budget.
The Administrator of EPA is authorized and directed ■
to publish this memorandum in the Federal Register.
WILLIAM J. CLINTON.
Reports
Pub. L. 106-40, §3(b), Aug. 5, 1999, 113 Stat. 213, pro
vided that:
“(1) Definition
of accidental
release
.—In this sub
section, the term ‘accidental release’ has the meaning
given the term in section 112(r)(2) of the Clean Air Act
(42 U.S.C. 7412(rX2)).
“(2) Report on status
of certain
amendments
—Not
later than 2 years after the date of enactment of this
Act [Aug. 5, 1999], the Comptroller General of the
United; States shall submit to Congress a report on the
status of the development of amendments to the Na
tional Fire Protection Association Code for Liquefied
Petroleum Gas that will result in the provision of in
formation to local emergency response personnel con
cerning the off-site effects of accidental releases of sub
stances exempted from listing under section 112(r)(4)(B)
of the Clean Air Act (as added by section 3).
“(3) Report on compliance
with
certain
informa tion submission
requirements
.—Not later than 3 years
after the date of enactment of this Act, the Comptrol
ler General of the United States shall submit to Con
gress a report that— .
“(A) describes the level of compliance with Federal
and State requirements relating to the submission to
local emergency response personnel of information
intended to help the local emergency response per
sonnel respond to chemical accidents or related envi
ronmental or public health threats; and
“(B) contains an analysis of the adequacy of the in
formation required to be submitted and. the efficacy
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of the methods for delivering the information to local
■ emergency response personnel."
Reevaluation
op Regulations
Pub. L. 106-40, §3(0, Aug. 5, 1999, 113 Stat. 213, pro
vided that: “The President shall reevaluate the regula
tions promulgated under this section within 6 years
after the enactment of this Act [Aug. 5, 1999], If the
President determines not to modify such regulations,
the President shall publish a notice in the Federal Reg
ister stating that such reevaluation has been completed
and that a determination has been made not to modify
the regulations. Such notice shall include an expla
nation of the basis of such decision.”
Public Meeting During Moratorium
Period
Pub. L. 106-40, §4, Aug. 5, 1999, 113 Stat. 214, provided
that:
“(a) In General .—Not later than 180 days after the
date of enactment of this Act [Aug. 5, 1999], each owner
or operator of a stationary source covered by section
112(r)(7)(B)(ii) of the Clean Air Act [42 U.S.C.
7412(r)(7)(B)(ii)] shall convene a public meeting, after
reasonable, public notice, in order to describe and dis
cuss the local implications of the risk management
plan submitted by the stationary source pursuant to
section 112(r)(7)(B)(iii) of the Clean Air Act, including a
summary of the off-site consequence analysis portion
of the plan. Two or more stationary sources may con
duct a joint meeting. In lieu of conducting such a meet
ing, small business stationary sources as defined in sec
tion 507(c)(1) of the Clean Air Act [42 U.S.C. 7661f(c)(l)]
may comply with this section by publicly posting a
summary of the off-site consequence analysis informa
tion for their facility not later than 180 days after the
enactment of this Act. Not later than 10 months after
the date of enactment of this Act, each such owner or
operator shall send a certification to the director of the
Federal Bureau of Investigation stating that such
meeting has been held, or that such summary has been
posted, within 1 year prior to, or within 6 months after,
the date of the enactment of this Act. This section
shall not apply to sources that employ only Program 1
processes within the meaning of regulations promul
gated under section 112(r)(7)(B)(i) of the Clean Ail- Act.
. “(b) Enforcement
.—The Administrator of the Envi
ronmental Protection Agency may bring an action in
the appropriate United States district court against
any person who fails or refuses to comply with the re
quirements of this section, and such court may issue
such orders, and take such other actions, as may be
necessary to require compliance with such require
ments."
Risk assessment
and Management
commission
Section 303 of Pub. L. 101-549 provided that:
“(a) Establishment
.—There is hereby established a
Risk Assessment and Management Commission (here
after referred to in this section as the ‘Commission’),
which shall cominence proceedings not later than 18
months after the date of enactment of the Clean Air
Act Amendments of 1990 [Nov. 15, 1990] and which shall
make a full investigation of the policy implications
and appropriate uses of risk assessment and risk man
agement in regulatory programs under various Federal
laws to prevent cancer and other chronic human health
effects which may result from exposm-e to hazardous
substances.
“(ii) Charge .—The Commission shall consider— •
“(1) the report of the National Academy of Sciences
authorized by section 112(0) of the Clean Air Act [42
U.S.C. 7412(0)], the use and limitations of risk assess
ment in establishing emission or effluent standards,
ambient standards, exposure standards, acceptable
concentration levels, tolerances or other environ
mental criteria for hazardous substances that present
a risk of carcinogenic effects or other chronic health
effects and the suitability of risk assessment for such
purposes;
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“(2) the most appropriate methods for measuring'
and describing cancer risks or risks of other chronic
health effects from exposure to hazardous substances
considering such alternative approaches as the life
time risk of cancer or other effects to the individual
or individuals most exposed to emissions from a
source or sources on both an actual and worst case
basis, the range of such risks, the total number of
health effects avoided by exposure reductions, efflu
ent standards, ambient standards, exposures stand
ards, acceptable concentration levels, tolerances and
other environmental criteria, reductions in the num
ber of persons exposed at various levels of risk, the
incidence of cancer, arid other public health factors;
“(3) methods to reflect uncertainties in measure
ment and estimation techniques, the existence of
synergistic or antagonistic effects among hazardous
substances, ■ the accuracy of extrapolating human
health risks from animal exposm-e data, and the ex
istence of unquantified direct or indirect effects on
human health in risk assessment studies;
“(4) risk management policy issues including the
use of lifetime cancer risks to individual's most ex
posed, incidence of cancer, the cost and technical fea
sibility of exposure reduction measures and the use of
site-specific actual exposure information in setting
emissions standards and other limitations applicable
to sources of exposure to hazardous substances; and
“(5) and comment on the degree to which it is pos
sible or desirable to develop a consistent risk assess-ment methodology, or a consistent standard of ac
ceptable risk, among various Federal programs.
“(c) Membership .—Such Commission shall be com
posed of ten members who shall have knowledge or ex
perience in fields of risk assessment or risk manage
ment, including three members to be appointed by the
President, two members to be appointed by the Speaker
of the House- of Representatives, one member to be ap
pointed by the Minority Leader of the House of Rep
resentatives, two members to be appointed by the Ma
jority Leader of the Senate, one member to be ap
pointed by the Minority Leader of the Senate, and one
member to be appointed by the President of the Na
tional Academy of Sciences. Appointments shall be
made not later than 18 months after the date of enact
ment of the Clean Air Act Amendments of 1990 [Nov. 15,
1990],
“(d) Assistance
prom agencies
—The Administrator
of the Environmental Protection Agency and the heads
of all other departments, agencies, and instrumental
ities of the executive branch of the Federal Govern
ment shall, to the maximum extent practicable, assist
the Commission in gathering such information as the
Commission deems necessary to carry out this section
subject to other provisions of law.
“(e) Staff and contracts
.—
“(1) In the conduct of the study- required by this
section, the Commission is authorized to contract (in
accordance with Federal contract law) with non
governmental entities, that are competent to perform
research or investigations within the Commission’s
mandate, and to hold public hearing's, forums, and
workshops to enable full public participation.
“(2) The Commission may appoint and fix the pay
of such staff as it deems necessary in accordance with
the provisions of title 5, United States Code. The
Commission may request the temporary assignment
of personnel from the Environmental Protection
Agency or other Federal agencies.
“(3) The members of the Commission who are not
officers or employees of the United States, while at
tending conferences or meetings of the Commission
or while otherwise serving at the request of the
Chair, shall be entitled to receive compensation at a
rate not in excess of the maximum rate of pay for
Grade GS-18, as provided in the General Schedule
under section 5332 of title 5 of the United States Code,
including travel time, and while away from their
homes or regular places of business they may be al
lowed travel expenses, including per diem in lieu of
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subsistence as authorized by law for persons in the
Government service employed intermittently. '
“(f) Report .—A report containing the results of all
Commission studies and investigations under this sec
tion, together with any appropriate legislative recom
mendations or administrative recommendations, shall
be made available to the -public for comment not later
than 42 months after the date of enactment of the
Clean Air Act Amendments of 1990 [Nov. 15, 1990] and
shall be submitted to the President and to the Congress
not later than 48 months after such date of enactment.
In the report, the Commission shall make recommenda
tions with respect to the appropriate use of risk assess
ment and risk management in Federal regulatory pro
grams to prevent cancer or other chronic health effects
which may result from exposure to hazardous sub
stances. The Commission shall cease to exist upon the
date determined by the Commission, but not later than
9 months after the submission of such report.
“(g) Authorization
.—There are authorized to be ap
propriated such sums as are necessary to carry out the
activities of the Commission established by this sec
tion.”
[References in laws to the rates of pay for GS-16, 17,
or 18, or to maximum rates of pay under the General
Schedule, to be considered references to rates payable
under specified sections of Title 5, Government Organi
zation and Employees, see section 529 [title I, §101(c)(l)]
of Pub. L. 101-509, set out in a note under section 5376
of Title 5.]
Flexible

Implementation
of the Mercury
and Air
Toxics Standards
Rule
Memorandum of President of the United States, Dec.
21, 2011, 76 F.R. 80727, provided:
Memorandum for the Administrator of the Environ
mental Protection Agency
Today’s issuance, by the Environmental Protection
Agency (EPA), of the final Mercury and Air Toxics
Standards rule for power plants (the “MATS Rule”)
represents a major step forward in my Administration’s
efforts to protect public health and the environment.
This rule, issued after careful consideration of public
comments, prescribes standards under section 112 of the
Clean Air Act to control emissions of mercury and
other toxic air pollutants from power plants, which col
lectively are among the largest som-ces of such pollu
tion in the United States. The EPA estimates that by
substantially reducing emissions of pollutants that
contribute to neurological damage, cancer, respiratory
illnesses, and other health risks, the MATS Rule will
produce major health benefits for millions of Ameri
cans—including children, older Americans, and other
vulnerable populations. Consistent with Executive
Order 13563 (Improving Regulation and Regulatory Re
view), the estimated benefits of the MATS Rule far ex
ceed the estimated costs.
The MATS Rule can be implemented through the use
of demonstrated, existing pollution control tech
nologies. The United States is a global market leader
in the design and manufacture of these technologies,
and it is anticipated that U.S. firms and workers will
provide much of the equipment and labor needed to
meet the substantial investments in pollution control
that the standards are expected to spur.
These new standards will promote the transition to a
cleaner and more efficient U.S. electric power system.
This system as a whole is critical infrastructure that
plays a key role in the functioning of all facets of the
U.S: economy, and maintaining its stability and reli
ability is of critical importance. It is therefore crucial
that implementation of the MATS Rule proceed in a
cost-effective manner that ensures electric reliability.
Analyses conducted by the EPA and the Department
of Energy (DOE) indicate that the MATS Rule is not
anticipated to compromise electric generating resource
adequacy in any region of the country. The Clean Air
Act offers a number of implementation flexibilities,
and the EPA has a long and successful history of using
those flexibilities to ensure a smooth transition to
cleaner technologies.
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The Clean Air Act provides 3 years from the effective
date of the MATS Rule for sources to comply with its
requirements. In addition, section 112(i)(3)(B) of the Act
allows the issuance of a permit granting a source up to
one additional year where necessary for the installa
tion of controls. As you stated in the preamble to the
MATS Rule, this additional fourth year should be
broadly available to sources, consistent with the re
quirements of the law.
. The EPA has concluded that 4 years should generally
be sufficient to install the necessary emission control
equipment, and DOE has issued analysis' consistent
with that conclusion. While more time is generally not
expected to be needed, the Clean Air Act offers other
important flexibilities as well. For example, section
113(a) of the Act provides the EPA with flexibility to
bring sources into compliance over the course of an ad
ditional year, should unusual circumstances arise that
warrant such flexibility.
To address any concerns with respect to electric reli
ability while assuring MATS’ public health benefits, I
direct you to take the following actions:
1. Building on the information and guidance that you
have provided to the public, relevant stakeholders, and
permitting authorities in the preamble of the MATS
Rule, work with State and local permitting authorities
to make the additional year for compliance with the
MATS Rule provided under section 112(i)(3)(B) of the
Clean Air Act broadly available to sources, consistent
with law, and to invoke this flexibility expeditiously
where justified.
2. Promote early, coordinated, and orderly planning
and execution of the measures heeded to implement the
MATS Rule while maintaining the reliability of the
electric power system. Consistent with Executive Order
13563, this process should be designed to “promote predictability and reduce uncertainty,” and should include •
engagement and coordination with DOE,' the Federal
Energy Regulatory Commission, State utility regu
lators, Regional Transmission Organizations, the North
American Electric Reliability Corporation and regional
electric reliability organizations, other grid planning
authorities, electric utilities, and other stakeholders,
as appropriate.
3. Make available to the public, mcluding relevant
stakeholders, information concerning any anticipated
use of authorities: (a) under section 112(i)(3)(B) of the
Clean Air Act in the event that additional time to. com
ply with the MATS Rule is necessary for the installa
tion of technology; and (b). under section 113(a) of the
Clean Air Act in the event that additional time to com
ply with the MATS Rule is necessary to address a spe
cific and documented electric reliability issue. This in
formation should describe the process for working with
entities with relevant expertise to identify ' circum
stances where electric reliability concerns might jus
tify allowing additional time to comply.
This memorandum is not intended to, and does not,
create any right or benefit, substantive or procedural,
enforceable at law or in equity by any party against,
the United States, its departments, agencies, or enti
ties, its officers, employees, or agents, or any other
person.
You are hereby authorized and directed to publish
this memorandum in the Federal Register.
Barack Obama .

§ 7413. Federal enforcement
(a) In general
(1) Order to comply with SIP

Whenever, on the basis of any information
available to the Administrator, the Adminis
trator finds that any person has violated or is
in violation of any requirement or prohibition
of an applicable implementation plan or per
mit, the Administrator shall notify the person
and the State in which the plan applies of such
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finding. At any time after the expiration of 30
days following the date on which such notice
of a violation is issued, the Administrator
may, without regard to the period of violation
(subject to section 2462 of title 28)—
(A) issue an order requiring such person to
comply with the requirements or prohibi
tions of such plan or permit,
(B) issue an administrative penalty order
in accordance with subsection (d) of this sec
tion, or
■
(C) bring a civil action in accordance with
subsection (b) of this section.
(2) State failure to enforce SIP or permit pro
gram

Whenever, on the basis of information avail
able to the Administrator, the Administrator
finds that violations of an applicable imple
mentation ' plan or an approved permit pro
gram under subchapter V of this chapter are
so widespread that such violations appear to
result from a failure of the State in rvhich the
plan or permit program applies to enforce the
plan or permit program effectively, the Ad
ministrator shall so notify the State. In the
case of a permit program, the notice shall be
made in accordance with subchapter V of this
chapter. If the Administrator finds such fail
ure extends beyond the 30th day after such no
tice (90 days in the case of such permit pro
gram), the Administrator shall give public no
tice of such finding. During the period begin
ning with such public notice and ending when
such State satisfies the Administrator that it
will enforce such plan or permit program
(hereafter referred to in this section as “pe
riod of federally assumed enforcement”), the
Administrator may enforce any requirement
or prohibition of such plan or permit program
with respect to any person by—
(A) issuing an order requiring such person
to comply with such requirement or prohibi
tion,
(B) issuing. an administrative penalty
order in accordance with subsection (d) of
this section, or
(C) bringing a civil action in accordance
with subsection (b) of this section.
(3) EPA enforcement of other requirements

Except for a' requirement or prohibition en
forceable under the preceding provisions of
this subsection, whenever, on the basis of any
information available to the Administrator,
the Administrator finds that any person has
violated, or is in violation of, any other re
quirement or prohibition of this subchapter,
section 7603 of this title, subchapter IV-A, sub
chapter V, or subchapter VI of this chapter,
including, but not limited to, a requirement or
prohibition of any rule., plan, order, waiver, or
permit promulgated, issued, or approved under
those provisions or subchapters, or for the
payment of any fee owed to the United States
under this chapter (other than subchapter H of
this chapter), the Administrator may—
(A) issue an administrative penalty order
in accordance with subsection (d) of this sec
tion,
(B) issue an order requiring such person to
comply with such requirement or prohibi
tion,
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local agent, any noncompliance pen
alties owed by the source owner or op
erator shall be paid to the State or
local agent.
Appendix

A to Part 67—Technical
Support Document

Note : EPA will make copies of appendix A
available from: Director, Stationary Source
Compliance Division, EN-341, 1200 Pennsyl
vania Ave., NW., Washington, DC 20460.
[54 FR 25259, June 20, 1989]

Appendix

B to Part 67—^Instruction
Manual

Note : EPA will make copies of appendix B
available from: Director, Stationary Source
Compliance Division, EN-341, 1200 Pennsyl' vanla Ave., NW., Washington, DC 20460.
[54 FR-25259, June 20,1989]

Appendix

C to Part 67—Computer
Program

Note : EPA will make copies of appendix C
available from: Director, Stationary Source
Compliance Division, EN-341, 1200 Pennsyl
vania., NW.,- Washington, DC 20460.
[54 FR 25259, June 20, 1989]

PART 68—CHEMICAL ACCIDENT
PREVENTION PROVISIONS

Scope.
Definitions.
Applicability.
General requirements.
Management.

Subpart B—Hazard Assessment
68.20 Applicability.
68.22 Offsite consequence analysis param
eters.
68.25 Worst-case release scenario analysis.
68.28 Alternative release scenario analysis.
68.30 Defining offsite impacts—population.
68.33 Defining offsite impacts—environ
ment.
68.36 Review and update.
68.39 Documentation.
68.42 Five-year accident history.

Subpart C—Program 2 Prevention Program
68.48
68.50
68.52
68.54
68.56

Safety information.
Hazard review.
Operating procedures.
Training.
Maintenance. -

Subpart D—Program 3 Prevention Program
68.65
68.67
68.69
68.71
68.73
68.75
68.77
68.79
68.80
68.81
68.83
68.85
68.87

Process safety information.
Process hazard analysis.
Operating procedures.
Training.
Mechanical integrity.
Management of change.
Pre-startup review.
Compliance audits.
Third-party audits.
Incident investigation.
Employee participation.
Hot work permit.
Contractors.

Subpart E—Emergency Response
68.90 Applicability.
68.93 Emergency response coordination ac
tivities.
68.95 Emergency response program.
68.96 Emergency response exercises.

Subpart F—Regulated Substances for
Accidental Release Prevention
68.100
68.115
68.120
68.125
68.126
68.130

Purpose.
Threshold determination.
Petition process.
Exemptions.
Exclusion.
List of substances.

Subpart G—Risk Management Plan

Subpart A—General
Sec.
68.1
68.3
68.10
68.12
68.15

68.58 Compliance audits.
68.59 Third-party audits.
68.60 Incident investigation.

68.150 Submission.
68.151 Assertion of claims of confidential
business information.
68.152 Substantiating claims of confidential
. business information.
68.155 Executive summary.
68.160 Registration.
68.165 OfBite consequence analysis.
68.168 Five-year- accident history.
68.170 Prevention program/Frogram 2:
68.175 Prevention program/Program 3.
68.180 Emergency response program.
68.185 Certification.
68.190 Updates.

Subpart H—Other Requirements
68.200 Recordkeeping. .
68.210 Availability of information to the
public.
68.215 Permit content and air permitting
authority or designated agency require
ments.
68.220 Audits.
Appendix A to Part 68—Table op Toxic
Endpoints
Authority
: 42 U.S.C. 7412(r), 7601(a)(l),
7661-7661f.
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Source : 59 FR 4493, Jan. 31, 1994, unless
otherwise noted.

substances that presents imminent and
substantial endangerment to public
health and the environment.
Subpart A—General
Classified information means “classi
fied information” as defined in the
§68.1 Scope.
Classified Information Procedures Act,
This part sets forth the list of regu 18 TT.S.C. App. 3, section 1(a) as “any
lated substances and thresholds, the information or material that has been
petition process for adding or deleting determined by the United States Gov
substances to the list of regulated sub ernment pursuant to an executive
stances, the requirements for owners or order, statute, or regulation, to require
operators of stationary sources con protection against unauthorized disclo
cerning the prevention of accidental sure for reasons of national security.”
Condensate means hydrocarbon liquid
releases, and the State accidental re
lease prevention programs approved separated from natural gas that con
under section 112(r). The list of sub denses due to changes in temperature,
stances, threshold quantities, and acci pressure, or both, and remains liquid at
dent prevention regulations promul standard conditions.
Covered process means a process that
gated under this part do not limit in
any way the general duty provisions has a regulated substance present in
more than a threshold quantity as de
under section 112(r)(l).
termined under §68.115.
§ 68.3 Definitions.
Crude oil means any naturally occur
ring, unrefined petroleum liquid.
For the purposes of this part:
Designated agency means the state,
Accidental releose means an unantici
pated emission of a regulated sub local, or Federal agency designated by
stance or other extremely hazardous the state under the provisions of
substance into the ambient air from a. § 68.215(d) .
DOT means the United States De
stationary source.
Act means the Clean Air Act as partment of Transportation.
Environmental receptor means natural
amended (42 JJ.S.C. 7401 et seq.)
Administrative controls mean written areas such as national or state parks,
procedural mechanisms used for hazard forests, or monuments; officially des
ignated wildlife sanctuaries, preserves,
control.
Administrator - means the adminis refuges, or areas; and- Federal wilder
trator of the U.S. Environmental Pro ness areas, that could be exposed at
any time to toxic concentrations, radi
tection Agency.
AIChE/CCPS means the American In ant heat, or overpressure greater than
stitute of Chemical Engineers/Center or equal to the endpoints provided in
§ 68.22(a) , as a result of an accidental
for Chemical Process Safety.
API means the American Petroleum release and that can be identified on
local U. S. Geological Survey maps.
Institute.
Field gas means gas extracted from a
Article means a manufactured item,
as defined under 29 CFR 1910.1200(b), production well before the gas enters a
that is formed to a specific shape or de natural gas processing plant.
Hot work means work involving elec
sign during manufacture, that has end
use functions dependent in whole or in tric or gas welding, cutting, brazing, or
part upon the shape or design during similar flame or spark-producing oper
end use, and that does not release or ations.
Implementing agency means the state
otherwise result in exposure to a regu
lated substance under normal condi or local agency that obtains delegation
tions of processing and use.
for an accidental release prevention
ASME means the American Society program under subpart E, 40 CFR part
of Mechanical Engineers.
63. The implementing agency may, but
CAS means the Chemical Abstracts is not required to, be the state or local
air permitting agency. If no state or
Service.
Catastrophic release means a' major local agency is granted delegation,
uncontrolled emission, fire, or explo EPA will be the implementing agency
sion, involving one or more regulated for that state.
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Injury means any effect on a human
that results either from direct expo
sure to toxic concentrations; radiant
heat; or overpressures from accidental
releases or from the direct con
sequences of a vapor cloud explosion
(such as flying glass, debris, and other
projectiles) from an accidental release
and that requires medical treatment or
hospitalization.
Major change means introduction of a
new process, process equipment, or reg
ulated substance, an alteration of proc
ess chemistry that results in any
change to safe operating limits, or
other alteration that introduces a new
hazard.
Mechanical integrity means the proc
ess of ensuring that process equipment
is fabricated from the proper materials
of construction and is properly in
stalled, maintained, and replaced to
prevent failures and accidental re
leases.
Medical treatment means treatment,
other than first aid, administered by a
physician or registered professional
personnel under standing orders from a
physician.
Mitigation or mitigation system means
specific activities, technologies, or
equipment designed or deployed to cap
ture or control substances upon loss of
containment to minimize exposure of
the public or the environment. Passive
mitigation means equipment, devices,
or technologies that, function without
human, mechanical, or other energy
input. Active mitigation means equip
ment, devices, or technologies that
need human, mechanical, or other en
ergy input to function.
NAICS means North American Indus- .
try Classification System.
NFPA means the National Fire Pro
tection Association.
Natural gas processing plant (gas plant)
means any processing site engaged in
the extraction of natural gas liquids
from field gas, fractionation of mixed
natural gas liquids to natural gas prod
ucts, or both, classified as North Amer
ican Industrial Classification System
(NAICS) code 211112 (previously Stand
ard Industrial Classifitiation (SIC) code
1321).'
Offsite means areas beyond the prop
erty boundary of the stationary source,
and areas within the property bound

ary to which the public has routine and
unrestricted access during or outside
business hours.
OSHA means the U.S. Occupational
Safety and Health Administration.
Owner or operator means any person
who owns, .leases, operates, controls, or
supervises a stationary source.
Petroleum refining process unit means
a process unit used in an establishment
primarily engaged in petroleum refin
ing as defined in NAICS code 32411 for
petroleum refining (formerly SlC code
2911) and used for the following; Pro
ducing, transportation fuels (such as
gasoline, diesel fuels, and jet fuels),
heating fuels (such as kerosene, fuel
gas distillate, and fuel oils), or lubri
cants; Separating petroleum; or Sepa
rating, cracking, reacting, or reform
ing intermediate petroleum streams.
Examples of such units include, but are
not limited to, petroleum based solvent
units,

alkylation

units,

catalytic

hydrotreating, catalytic hydrofefining,
catalytic hydrocracking, catalytic re
forming, catalytic cracking, crude dis
tillation, lube oil processing, hydrogen,
production, isomerization, polymeriza
tion, thermal processes, and blending,
sweetening, and treating processes. Pe
troleum refining process units include
sulfur plants.
Population means the public.
Process means any activity involving
a regulated substance including any
use, storage, manufacturing, handling,
or on-site movement of such sub
stances, or combination of these activi
ties. For the purposes of this defini
tion, any group of vessels that are
interconnected, or separate vessels
that are located such that a regulated
substance could be involved in a poten
tial release, shall be considered a sin
gle process.
Produced water means water ex
tracted from the earth from an oil or
natural gas production well, or that is
separated from oil or natural gas after
extraction.
Public means any person except em
ployees or contractors at the sta
tionary source.
Public receptor means offsite resi
dences, institutions (e.g., schools, hos
pitals), industrial, commercial, and of
fice buildings, parks, or recreational
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areas inhabited or occupied by the pub
lic at any time without restriction by
the stationary source where members
of the public could be exposed to toxic
concentrations, radiant heat, or over
pressure, as a result of an accidental
release.
Regulated substance is any substance
listed pursuant to section 112(r)(3) of
the Clean Air Act as amended, in
§68.130.
Replacement in kind means a replace
ment that satisfies the design speci
fications.
Retail facility means a stationary
source at which more than one-half of
the income is obtained from' direct
sales to end users or at which more
than one-half of the fuel sold, by vol
ume, is sold through a cylinder ex
change program.
RMP means the risk management
plan required under subpart G of this
part.
Stationary source means any build
ings, structures, equipment, installa
tions, or substance emitting stationary
activities which belong to the same in
dustrial group, which are located on
one or more contiguous properties,
which are under the control of the
same person (or persons under common
control), and from which an accidental
release may occur. The term sta
tionary source does not apply to trans
portation, including storage incident
to transportation, of any regulated
substance or any other extremely haz
ardous substance under the provisions
of this part. A stationary source in
cludes transportation containers used
for storage not incident to transpor
tation and transportation containers
connected to equipment at a stationary
source for loading or unloading. Trans
portation includes, but is not limited
to, transportation subject to oversight
or regulation under 49 CFR parts 192;
193, or 195, or a state natural gas or
hazardous liquid program for which the
state has in effect a certification to
DOT under 49 U.S.C. section 60105. A
stationary source does not include nat
urally occurring hydrocarbon res
ervoirs. Properties shall not be consid
ered contiguous solely because of a
railroad or pipeline right-of-way.
Threshold quantity means the quan
tity specified for regulated substances

pursuant to section 112(r)(5) of the
Clean Air Act as amended, listed in
§ 68.130 and determined to be present at
a stationary source as specified in
§68.115 of this part.
Typical
meteorological
conditions
means the temperature, wind speed,
cloud cover, and atmospheric stability
class, prevailing at the site based on
data gathered at or near the site or
from a local meteorological station.
Vessel means any reactor, tank,
drum, barrel, cylinder, vat, kettle,
boiler, pipe, hose, or other container.
Worst-case release means the release
of the largest quantity of a regulated
substance from a vessel or process line
failure that results in the greatest dis
tance to an endpoint defined in
§ 68.22(a).
[59 PR 4493, Jan. 31, 1994, as amended at 61
PR 31717, June 20,1996; 63 PR 644, Jan. 6,1998;
64 FR 979, Jan. 6, 1999; 65 FR 13250, Mar. 13,
2000]
Effective
Date Note : At 82 FR 4696, Jan.
13, §68.3 was amended by adding the defini- ■
tions for “Active measures”, “CBI”, “Inher
ently safer technology or design”, “LEPC”,
“Passive measures”,1 ‘Practicability’’, “Pro
cedural measures”, “Root cause”, and
“Third-party audit,” effective Mar. 14, 2017.
At 82 FR 8499, Jan. 26, 2017, this amendment
was until Mar. 21, 2017. At 82 FR 13968, Mar.
16, 2017, this amendment was fm-ther delayed
until June 19, 2017. At 82 FR 27133, June 14,
2017, this amendment was further delayed
until Feb, 19, 2019. For the convenience of
the user, the added text is set forth as fol
lows:
§ 68.3

Definitions.

*****
Active measures mean risk management
measures or engineering controls that rely
on mechanical, or other energy input to de
tect and respond to process deviations. Ex
amples of active measures include alarms,
safety instrumented systems, and detection
hardware (such as hydrocarbon sensors).

*****
CBI means confidential business informa
tion.
*

*

*

*

*

Inherently safer technology or design means
risk management measures that minimize
the use of regulated substances, substitute
less hazardous substances, moderate the use
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of regulated substances, or simplify covered
processes in order to make accidental re
leases less likely, or the impacts of such re
leases less severe.

*****
LEPC means local emergency planning
committee as established under 42 U.S.C.
11001(c).

.*

*

*

*

‘

Passive measures mean risk management
measures that use design features that re
duce either the frequency or consequence of
the hazard without human, mechanical, or
other energy input. Examples of passive
measures include pressure vessel designs,
dikes, berms, and blast walls.

*

*

*

*

*

Practicability means the capability of being
successfully accomplished within a reason
able time, accounting for.economic, environ
mental, legal, social, and technological fac
tors. Environmental factors would include
consideration of potential transferred risks
for new risk reduction measures.
Procedural measures mean risk management
measures such as policies, operating proce
dures, training, administrative controls, and
emergency response actions to prevent or
minimize incidents.

*****
Root cause means a fundamental, under
lying, system-related reason why an incident
occurred.

*

*

*

.

*

*

Third-party audit means a compliance audit
conducted pursuant to the requirements of
§68.59 and/or §68.80, performed or led by an
entity (individual or firm) meeting the com
petency and independence described in
§68.59(0 or §68.80(c).

*
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*

*

*

§68.10! Applicability.

(a) An owner or operator of a sta
tionary source that has more than a
threshold quantity of a regulated sub
stance in a process, as determined
under §68.115, shall comply with the re
quirements of this part no later than
the latest of the following dates:
(1) June 21, 1999;

(2) Three years after the date on
which a regulated substance is first
listed under §68.130; or
(3) The date on which'a regulated
substance is first present above a
threshold quantity in a process.
(b) Program 1 eligibility requirements. A
covered process is eligible for Program
1 requirements as provided in § 68.12(b)
if it meets all of the following require
ments:
(1) For the five years prior to the
submission of an RMP, the process has
not had an accidental release of a regu
lated substance where exposure to the
substance, its reaction products, over
pressure generated by an explosion in
volving the substance, or radiant heat
generated by a fire involving the sub
stance led to any of the following off
site: .
(1) Death;
(ii) Injury; or •
(iii) Response or restoration activi
ties for an exposure of an environ
mental receptor;
(2) The distance to a toxic or flam
mable endpoint for a worst-case release
assessment conducted under subpart B
and § 68.25 is less than the distance to
any public receptor, as defined in
§68.30; and
(3) Emergency response procedures
have been coordinated between the sta
tionary source and local emergency
planning and response organizations.
(c) Program 2 eligibility require
ments. A covered process is subject to
Program 2 requirements if it does not
meet the eligibility requirements of ei
ther paragraph (b) or paragraph (d) of
this section,
(d) Program 3 eligibility require
ments. A covered process is subject to
Program 3 if the process does not meet
the requirements of paragraph (b) of
this section, and if either of the fol
lowing conditions is met:
(1) The process is in .NAICS code
32211, 32411, 32511, 325181, 325188, 325192,
325199, 325211, 325311, or 32532; or
(2) The process is subject to the
OSHA process safety management
standard, 29 CFR 1910.119.
(e) If at any time a covered process
no longer meets the eligibility criteria
of its Program level, the owner or oper
ator shall comply with the require
ments of the new Program level that

166

ADD-041
(Page 127 of Total)

USCA Case #17-1155

Document #1701385

Filed: 10/25/2017

Environmental Protection Agency

Page 46 of 122

§68.12

applies to the process and update the
BMP as provided in § 68.190.
(f) The provisions of this part shall
not apply to an Outer Continental
Shelf (“OCS") source, as defined in 40
CFR 55.2.

(5) Availability of information provisions
in §68.210(b) through (e).
(e) By March 14, 2022, the owner or operator
shall comply with the risk management plan
provisions of subpart G of this part promul
gated on January 13, 2017.

[61 FR 31717, June 20, 1996, as amended at 63
FR 645, Jan. 6,1998; 64 FR 979, Jan. 6,1999]
Effective
Date Note : At 82 FR 4696, Jan.
13, §68.10 was amended by redesignating
paragraphs (b) through (f) as paragraphs (f)
through 0), revising paragraphs (a) and new
paragraph (0(2) and adding new paragraphs
(b) through (e), effective Mar. 14, 2017. At 82
FR 8499, Jan. 26, 2017, this amendment was
until Mar. 21, 2017. At 82 FR 13968, Mar. 16,
2017, this amendment was fm-ther delayed
until June 19, 2017. At 82 FR 27133, June 14,
2017, this amendment was further delayed
until Feb. 19, 2019. For the convenience of
the user, the added and revised text is set
forth as follows:

(2) The distance to a toxic or flammable
endpoint, for a worst-case release assessment
conducted under subpart B and §68.25 is less
than the distance to any public receptor, as
defined In §68.3; and

§ 68.10 "Applicability.

(a) Except as provided in paragraphs (b)
through (e) of this section, an owner or oper
ator of a stationary source that has more
than a threshold quantity of a regulated sub
stance in a process, as determined under
§68.115, shall comply with the requirements
of this part no later than the latest of the
following dates:
(1) June 21,1999;
(2) Three years after the date on which a
regulated substance is first listed under
§68.130;
(3) The date on which a regulated sub
stance is first present above a threshold
quantity in a process; or
(4) For any revisions to this part, the effec
tive date of the final rule that revises this
part.
(b) By March 14, 2018 the owner or operator
of a stationary source shall comply with "the
emergency response coordination activities
in §68.93.
(c) Within three years of when the owner
or operator determines that the stationary
source is subject to the emergency response
program requirements of §68.95, pursuant to
§ 68.90(a), the owner or operator must develop
and implement an emergency response pro
gram in accordance with §68.95.
(d) By March 15, 2021, the Owner or oper
ator shall comply with the following provi
sions promulgated on January 13, 2017:
(1) Third-party audit provisions in
§§68.58(f), 68.58(g), 68.58(h), 68.59, 68.79(f),
68.79(g), 68.79(h), and 68.80;
(2) Incident investigation root cause anal
ysis provisions in §§ 68.60(d)(7) and 68.81(d)(7);
(3) Safer technology and alternatives anal
ysis provisions in §68.67(c)(8);
(4) Emergency response exercise provisions
of §68.96, and;

(O * * *

*

*

*

*

*

§ 68.12 General requirements.

(a) General requirements. The owner
or operator of a stationary source sub
ject to this part shall submit a single
BMP, as provided in §§68.150 to 68.185.
The BMP shall, include a registration
that reflects all covered processes.
(b) Program 1 requirements. In addi
tion to meeting the requirements of
paragraph (a) of this section, the owner
or operator of a stationary source with
a process eligible for Program 1, as pro
vided in § 68.10(b), shall:
(1) Analyze the worst-case release
scenario for the process(es), as provided
in §68.25; document that the nearest
public receptor is beyond the distance
to a toxic or flammable endpoint de
fined in § 68.22(a); and submit in the
BMP the worst-case release scenario as
provided in §68.165;
(2) Complete the five-year accident
history for the process as provided in
§68.42 of this part and submit it in the
BMP as provided in §68.168;
(3) Ensure that response actions have
been coordinated with local emergency
planning and response agencies; and
(4) Certify in the BMP the following:
“Based on the criteria in 40 CPB 68.10,
the distance to the specified endpoint
for the worst-case accidental release
scenario for the following process(es) is
less than the distance to the nearest
public receptor: [list process(es)]. With
in the past five years, the process(es)
has (have) had no accidental release
that caused offsite impacts provided in
the risk management program rule (40
CPB 68.10(b)(1)). No additional meas
ures are necessary to prevent offsite
impacts from accidental releases. In
the event of fire, explosion, or a release
of a regulated substance from the process(es), entry within the distance to
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the specified endpoints may pose a dan
ger to public emergency responders:.
Therefore, public emergency respond
ers should not enter this area except as
arranged with the emergency contact
indicated in the RMP. The undersigned
certifies that, to the best of my knowl
edge, information, and belief, formed
after reasonable inquiry, the informa
tion submitted is true, accurate, and
complete. [Signature, title, date
signed].”
(c) Program 2 requirements. In addi
tion to meeting the requirements of
paragraph (a) of this section, the owner
or operator of a stationary source with
a process subject to Program 2, as pro
vided in § 68.10(c), shall:
(1) Develop and implement a manage
ment system as provided in §68.15;
(2) Conduct a hazard assessment as
provided in §§68.20 through 68.42;
(3) Implement the Program 2 preven
tion steps provided in §§68.48 through
68.60 or implement the Program 3 pre
vention steps provided in §§68.65
through 68.87;
(4) Develop and implement an emer
gency response program as provided in
§§68.90 to 68.95; and
(5) Submit as part. of the RMP the
data on prevention program elements
for Program 2 processes as provided in
§ 68.170.
(d) Program 3 requirements. In addi
tion to meeting the requirements of
paragraph (a) of this section, the owner
or operator of a stationary source with
a process subject to Program 3, as pro
vided in § 68.10(d) shall:
(1) Develop and implement a manage
ment system as provided in §68.15;
(2) Conduct a hazard assessment as
provided in §§ 68.20 through 68.42;
(3) Implement the prevention re
quirements of §§68.65 through 68.87;
(4) Develop and implement an emer
gency response program as provided in
§§68.90 to 68.95 of this part; and
(5) Submit as part of the RMP the
data on prevention program elements
for Program 3 processes as provided in
§68.175.
[61 FR 31718, June 20,1996]
Effective
Date Note : At 82 FR 4696, Jan.
13, §68.12 was amended by revising para
graphs (c)(4), (5), (d)(4) and (5) and adding
paragraphs (c)(6) and (d)(6), effective Mar. 14,
2017. At 82 FR 8499, Jan. 26, 2017, this amend

ment was until Mar. 21, 2017. At 82 FR 13968,
Mar. 16, 2017, this amendment was farther de
layed until June 19, 2017. At 82 FR 27133, June
14, 2017, this amendment was further delayed
until Feb. 19, 2019. For the convenience of,
the user, the added text is set forth as fol
lows:
§ 68.12

General requirements.

*****
(c) * * *

(4) Coordinate - response actions with local
emergency planning and response agencies as
provided in §68.93;
(5) Develop and implement an emergency
response program, and conduct exercises, as
provided in §§68.90 to 68.96; and
(6) Submit as part of the RMP the data on
prevention program elements for Program 2
processes as provided in §68.170.
(d) * * *
(4) Coordinate response actions with local
emergency planning and response agencies as
provided in §68.93;
(5) Develop and implement an emergency
response program, and conduct exercises, as
provided in §§ 68.90 to 68.96; and
(6) Submit as part of the RMP the data on
prevention program elements for Program 3
processes as provided in §68.175.

§ 68.15 Management.

(a) The owner or operator of a sta
tionary source with processes subject
to Program 2 or Program 3 shall de
velop a management system to oversee
the implementation of the risk man
agement program elements.
(b) The owner or operator shall asT
sign a qualified person or position that
has the overall responsibility for the
development, implementation, and in
tegration of the risk management pro
gram elements.
(c) When responsibility for imple
menting individual requirements of
this part is assigned to persons other
than the person identified under para
graph (b) of this section, the names or
positions of these people shall be docu
mented and the lines of authority de
fined through an organization chart or
similar document.
[61 FR 31718, June 20, 1996)

Subpart B—Hazard Assessment
■ Source : 61 FR 31718, June 20, 1996, unless
otherwise noted.
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§ 68.20 Applicability.

The owner or operator of a sta
tionary source subject to this part
shall prepare a worst-case release sce
nario analysis as provided in §68.25 of
this part and complete the five-year
accident history as provided in §68.42.
The owner or operator of a Program 2
and 3 process must comply with all sec
tions in this subpart for these proc
esses.
■
§ 68.22 Offsite consequence
parameters.

Page 48 of 122

analysis

(a) Endpoints. For analyses of offsite
consequences, the following endpoints
shall be used:
(1) Toxics. The toxic endpoints pro
vided in appendix A of this part.
(2) Flammables. The endpoints for
Gammables vary according to the sce
narios studied:
(i) Explosion. An overpressure of 1
psi.

(ii) Radiant heat/exposure time. A ra
diant heat of 5 kw/m2 for 40 seconds.
(iii) Lower flammability limit. A
lower flammability limit as provided in
NFPA documents or other generally
recognized sources.
(b) Wind speed/atmospheric stability
class. For the worst-case release anal
ysis, the owner or operator shall use a
wind speed of 1.5 meters per second and
F atmospheric stability class. If the
owner or operator can demonstrate
that local meteorological data applica
ble to the stationary source show a
higher minimum wind speed or less sta
ble atmosphere at all times during the
previous three years, these minimums
may be used. For analysis of alter
native scenarios, the owner or operator
may use the typical meteorological
conditions for the stationary source.
(c) Ambient temperature/humidity.
For worst-case release analysis of a
regulated toxic substance, the owner or
operator shall use the highest daily
maximum temperature in the previous
three years and average humidity for
the site, based on temperature/humid
ity data gathered at the stationary
source or at a local meteorological sta
tion; an owner or operator using the
BMP Offsite Consequence. Analysis
Guidance may use 25 °C and 50 percent
humidity as values for these variables.
For analysis of. alternative scenario's.

the owner or operator may use typical
temperature/humidity data gathered at
the stationary source or at a local me
teorological station.
. (d) Height of release..'The worst-case
release of a regulated toxic substance
shall be analyzed assuming a ground
level (0 feet) release. For an alternative
scenario analysis of a regulated toxic
substance, release height may be deter
mined by the release scenario.
(e) Surface roughness. The owner or
operator shall use either urban or rural
topography, as appropriate. Urban
means that there are many obstacles in
the immediate area; obstacles include
buildings or trees. Rural means there
are no buildings in the immediate area
and the terrain is generally flat and
unobstructed.
(f) Dense or neutrally buoyant gases.
The owner or operator- shall ensure
that tables or models used for disper
sion analysis of regulated toxic sub
stances appropriately account for gas
density.
(g) Temperature of released sub
stance. For worst case, liquids other
than gases liquified by refrigeration
only shall be considered to be released
at the highest daily maximum tem
perature, based on data for the pre
vious three years appropriate for the
stationary source, or at process tem
perature, whichever is higher. For al
ternative scenarios, substances may be
considered to be released at a process
or ambient temperature that is appro
priate for the scenario.
§ 68.25 Worst-case
analysis.

release

scenario

(a) The owner or operator shall ana
lyze and report in the RMP:
(1) For Program 1 processes, one
worst-case release scenario for each
Program 1 process;
(2) For Program 2 and 3 processes:
(i) One worst-case release scenario
that is estimated to create the greatest
distance in any direction to an end
point provided in appendix A of this
part resulting from an accidental re
lease of regulated toxic substances
from covered processes under worstcase conditions defined in §68.22;
(ii) One worst-case release scenario
that is estimated to create the greatest
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distance in any direction to an end
point defined in § 68.22(a) resulting from
an accidental release of regulated flam
mable substances from covered proc
esses under worst-case conditions de
fined in §68.22; and
(iii) Additional worst-case release
scenarios for a hazard class if a worstcase release from another covered proc
ess at the stationary source potentially
affects public receptors different from
those potentially affected by the worstcase release scenario developed under
paragraphs (a)(2)(i) or (a)(2)(ii) of this
section.
(b) Determination of worst-case release
quantity. The worst-case release quan
tity shall be the greater of the fol
lowing;
(1) For substances in a vessel, the
greatest amount held in a single vessel,
taking into account administrative
controls that limit the maximum quan
tity; or
(2) For substances in pipes, the great
est amount in a pipe, taking into ac
count administrative controls that
limit the maximum quantity.
(c) Worst-case release scenario—toxic
gases. (1) For regulated toxic sub
stances that are normally gases at am
bient temperature and handled as a gas
or as a liquid under pressure, the owner
or operator shall assume that the
quantity in the vessel or pipe, as deter
mined under paragraph (b) of this sec
tion, is released as a gas over 10 min
utes. The release rate shall be assumed
to be the total quantity divided by 10
unless passive mitigation systems are
in place.
(2) For gases handled as refrigerated
liquids at ambient pressure:
(i) If the released substance is not
contained by passive mitigation sys
tems or if the contained pool would
have a depth of 1 cm or less, the owner
or operator shall assume that the sub
stance is released as a gas in 10 min
utes;
(ii) If the released substance is con
tained • by passive mitigation systems
in a pool with a depth greater than 1
cm, the owner or operator may assume
that the quantity in the vessel or pipe,
as determined under paragraph (b) of
this section, is spilled instantaneously
to form a liquid pool. The volatiliza
tion rate (release rate) shall be cal

culated at the boiling point of the sub
stance and at the conditions specified
in paragraph (d) of this section.
(d) Worst-case release scenario—toxic
liquids. (1) For regulated toxic sub
stances that are normally liquids at
ambient temperature, the owner or op
erator shall assume that the quantity
in the vessel or pipe, as determined
under paragraph (b) of this section, is
spilled instantaneously to form a liquid
pool.
(1) The surface area of the pool shall
be determined by assuming that the
liquid spreads to 1 centimeter deep un
less passive mitigation systems are in
place that serve to contain the spill
and limit the surface area. Where pas
sive mitigation is in place, the surface
area of the contained liquid shall be
used to calculate the volatilization
rate.
(ii) If the- release would occur onto a
surface that is not paved or smooth,

the owner or operator may take into
account the actual surface characteris
tics.
(2) The volatilization rate shall ac
count for the highest daily maximum
temperature, occurring in the past
three years, the temperature of the
substance in the vessel, and the con
centration of the substance if the liq
uid spilled is a mixture or solution.
(3) The rate of release to air shall be
determined from the volatilization rate
of the liquid pool. The owner or oper
ator may use the methodology in the
RMP Offsite Consequence Analysis
Guidance or any other publicly avail
able techniques that account for the
modeling conditions and are recognized
by industry as applicable as part of
current practices. Proprietary models
that account for the modeling condi
tions may be used provided the owner
or operator allows the implementing
agency access to the model and de
scribes model features and differences
from publicly available models to local
emergency planners upon request.
(e) Worst-case release scenario—flam
mable gases. The owner or operator
shall assume that the quantity of the
substance, as determined under para
graph (b) of this section and the provi
sions below, vaporizes resulting in a
vapor- cloud explosion. A yield factor of
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10 percent' of the available energy re
leased in the explosion shall be used to
determine the distance to the explosion
endpoint if the model' used is based on
TNT equivalent methods.
• (1) For regulated flammable sub
stances that are normally gases at am
bient temperature and handled as a gas
or as a liquid under pressure, the owner
or operator shall assume that. the
quantity in the vessel or pipe, as deter
mined under paragraph (b) of this sec
tion, is released as a gas over 10 min
utes. The total quantity shall be as
sumed to be involved in the vapor
cloud explosion.
(2) For flammable gases handled as
refrigerated liquids at ambient pres
sure:
(i) If the released substance is not
contained by passive mitigation sys
tems or if the contained pool would
have a depth of one centimeter or less,
the owner or operator shall assume
that the total quantity of the sub
stance is released as a gas in 10 min
utes, and the total quantity will be in
volved in the vapor cloud explosion.
(ii) If the released substance is con
tained by y passive mitigation systems
in a pool with a depth greater than 1
centimeter, the owner or operator may
assume that the quantity in. the Vessel
or pipe, as determined under paragraph
(b) of this section, is spilled instanta
neously to form a liquid pool. The vola
tilization rate (release rate), shall be
calculated at the boiling point of the
substance and at the conditions speci
fied in paragraph (d) of this section.
The owner or operator shall assume
that the quantity which becomes vapor
in the first 10 minutes is involved in
the vapor cloud explosion.
(f) Worst-case release scenario—flam
mable liquids. The owner . or operator
shall assume that the quantity of the
substance, as determined under para
graph (b) of this section and the provi
sions below, vaporizes resulting in a
vapor cloud explosion. A yield factor of
10 percent of the available energy re
leased in the explosion shall be used to
determine the distance to the explosion
endpoint if the model used is based on .
TNT equivalent methods.
(1) For regulated flammable sub
stances that are normally liquids at
ambient temperature, the owner or op

erator shall assume that the entire
quantity in the vessel or pipe, as deter
mined under paragraph (b) of this sec
tion, is spilled instantaneously to form
a liquid pool. For liquids at tempera
tures below their atmospheric boiling'
point, the volatilization rate shall be
calculated at the conditions specified
in paragraph (d) of this section.
(2) The owner or operator shall as
sume that the quantity which becomes
vapor in the first 10 minutes is in
volved in the vapor cloud explosion.
(g) Parameters to be applied. The
owner or operator shall use the param
eters defined in § 68.22 to determine dis
tance to the endpoints.. The owner or
operator may use the methodology pro
vided in the RMP Offsite Consequence
Analysis Guidance or . any commer
cially or publicly available air disper
sion modeling techniques, provided the
techniques account for the modeling
conditions and are recognized by indus
try as applicable as part of current
practices. Proprietary models that ac
count for the modeling conditions may
be used provided the owner or operator
allows the implementing agency access
to the model and describes model fea
tures and differences from publicly
available models to local emergency
planners upon request
(h) Consideration of passive mitigation.
Passive mitigation systems may be
considered for the analysis of worst
case provided that the mitigation sys
tem is capable of withstanding the re
lease event triggering the scenario and
would still function as intended.
(i) Factors in selecting a worst-case sce
nario. Notwithstanding the provisions
of paragraph (b) of this section, the
owner or operator shall. select as the
worst case for flammable regulated
substances or the worst case for regm
lated toxic substances, a scenario based
on the following factors if such a sce
nario would result in a greater distance
to an endpoint defined in § 68.22(a) be
yond the stationary source boundary
than the scenario provided under para
graph (b) of this section:
(1) Smaller quantities handled at
higher .process temperature or pres
sure; and
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(2) Proximity to the boundary of the
stationary source.
[61 FR 31718, June 20, 1996, as amended at 64
FR 28700, May 26, 1999]

§68.28 Alternative
analysis.

Filed: 10/25/2017

release

scenario

(a) The number of scenarios. The
owner or operator shall identify and
analyze at least one alternative release
scenario for each regulated toxic sub
stance held in a covered process(es) and
at least one alternative release sce
nario to represent all flammable sub
stances held in covered processes.
(b) Scenarios to consider. (1) For each
scenario required under paragraph (a)
of this section, the owner or operator
shall select a scenario:
(1) That is more likely to occur than
the worst-case release scenario under
§68.25; and
(ii) That will reach an endpoint off
site, unless no such scenario exists.

(2) Release scenarios considered
should include, but are not limited to,
the following, where applicable:
(i) Transfer hose releases due to
splits or sudden hose uncoupling;
(ii) Process piping releases from fail
ures at flanges, joints, welds, valves
and valve seals, and drains or bleeds;
(iii) Process vessel or pump releases
due to cracks, Seal failure, or drain,
bleed, or plug failure;
(iv) Vessel overfilling and spill, or
overpressurization and venting through
relief valves or rupture disks; and
(v) Shipping container mishandling
and breakage or puncturing leading to
a spill.
(c) Parameters to be applied. The
owner or operator shall use the appro
priate parameters defined in §68.22 to
determine distance to the endpoints.
The owner or operator may use either
the methodology provided in the BMP
Offsite Consequence Analysis Guidance
or any commercially or publicly avail
able air dispersion modeling tech
niques, provided the techniques ac
count for the specified modeling condi
tions and are recognized by industry as
applicable as part of current practices.
Proprietary models that account for
the modeling conditions may be used
provided the owner or operator allows
the implementing agency access to the
model and describes model features and

differences from publicly available
models to local emergency planners
upon request.
(d) Consideration of mitigation. Ac
tive and passive mitigation systems
may be considered provided they are
capable of withstanding the event that
triggered the release and would still be
functional.
(e) Factors in selecting- scenarios.
The owner or operator shall consider
the following in selecting alternative
release scenarios:
(1) The five-year accident history
provided in §68.42; and
(2) Failure scenarios identified under
§68.50 or §68.67.
§68.30 Defining offsite impacts—popu
lation.

(a) The owner or operator shall esti
mate in the BMP the population within
a circle with its center at the point of
the release and a radius determined by
the distance to the endpoint defined in
§ 68.22(a).
(b) Population to be defined. Popu
lation shall include residential popu
lation. The presence of institutions
(schools, hospitals, prisons), parks and
recreational areas, and major commer
cial, office, and industrial buildings
shall be noted in the BMP.
(c) Data sources acceptable. The owner
or operator may use the most recent
Census data, or other updated informa
tion, to estimate the population poten
tially affected.
(d) Level of accuracy. Population shall
be .estimated to two significant digits.
§68.33 Defining offsite impacts—envi
ronment.

(a) The owner or operator shall list in
the BMP environmental receptors
within a circle with its center at the
point of the release and a radius deter
mined by the distance to the endpoint
defined in § 68.22(a) of this part.
(b) Data sources acceptable. The owner .
or operator may rely on information
provided on local U.S. Geological Sur
vey maps or on any data source con
taining U.S.G.S. data to identify envi
ronmental receptors.
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§68.36 Review and update.

(a) The owner or. operator shall re
view and update the offsite con
sequence analyses at least once every
five years.
(b) If changes in processes, quantities
stored or handled, or any other aspect
of the stationary source might reason
ably be expected to increase or de
crease the distance to the endpoint by
a factor of two or more, the owner or
operator shall'complete a revised anal
ysis within six months of the change
and submit a revised risk management
plan as provided in § 68.190.
§ 68.39 Documentation.

The owner or operator shall maintain
the following records on the offsite
consequence analyses:
(a) For worst-case scenarios, a de
scription of the vessel or pipeline and
substance selected as worst case, as
sumptions and parameters used, and
the rationale for selection; assump
tions shall include use of any adminis
trative controls and any passive miti
gation that were assumed to limit the
quantity that could be released. Docu
mentation shall include the antici
pated effect of the controls and mitiga
tion on the release quantity and.rate.
(b) For alternative release scenarios,
a description of the scenarios identi
fied, assumptions and parameters used,
and the rationale for the selection of
specific scenarios; assumptions shall
include use of any administrative con
trols and any mitigation that were as
sumed to limit the quantity that could
be released. Documentation shall in
clude the effect of the controls and
mitigation on the release quantity and
rate.
(c) Documentation of estimated
quantity released, release rate, and du
ration of release.
(d) Methodology used to determine
distance to endpoints.
(e) Data used to estimate population
and environmental receptors poten
tially affected.
§ 68.42 Five-year accident history.

(a) The . owner or operator shall in
clude in the five-year accident history
all accidental releases from covered
processes that resulted in deaths, inju
ries, or significant property damage on

site, or known offsite deaths, injuries,
evacuations, sheltering in place, prop
erty damage, or environmental dam
age.
(b) Data required. For each accidental
release included, the owner or operator
shall report the following information:
(1) Date, time, and approximate dura
tion of the release;
(2) Chemical(s) released;
(3) Estimated quantity released in
pounds and, for mixtures containing
regulated toxic substances, percentage
concentration by weight of the released
regulated toxic substance in the liquid
mixture;
(4) Five- or six-digit NAICS code that
most closely corresponds to the proc
ess;
(5) The type of release event and its
source;
(6) Weather conditions, if known;
(7) On-site impacts; .
(8) Known offsite impacts;

(9) Initiating event and contributing
factors if known;
(10) Whether offsite responders were
notified if known; and
(11) Operational or process changes
that resulted from investigation of the
release and that have been made by the
time this information is submitted in
accordance with §68.168.
(c) Level of accuracy. Numerical esti
mates may be provided to two signifi
cant digits.
[61 FR 31718, June 20; 1996, as amended at 64
FR 979, Jan, 6, 1999; 69 FR 18831, Apr. 9, 2004]

Subpart C—Program 2 Prevention
Program
source : 61 FR 31721, June 20, 1996, unless
otherwise noted.

§ 68.48 Safety information.

(a). The owner or operator shall com
pile and maintain the following up-todate safety information related to the
regulated substances, processes, and
equipment:
(1) Material Safety Data Sheets that
meet the requirements of 29 CFR
1910.1200(g);
(2) Maximum intended inventory of
equipment in which the regulated sub
stances are stored or processed;
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(3) Safe upper and lower tempera
tures, pressures, flows, and composi
tions;
(4) Equipment specifications; and
(5) Codes and standards used to de
sign, build, and operate the process.
(b) The owner or operator shall en
sure that the process is designed in
compliance with recognized and gen
erally accepted good engineering prac
tices. Compliance with Federal or state
regulations that address industry-spe
cific safe design or with industry-spe
cific design codes and standards may be
used to demonstrate compliance with
this paragraph.
(c) The owner or operator shall up
date the safety information if a major
change occurs that makes the informa
tion inaccurate.
Effective
Date Note : At 82 FR 4697, Jan.
13, §68.48 was amended by revising paragraph
(a)(1), effective Mar. 14, 2017. At 82 FR 8499,
Jan. 26, 2017, this amendment was until Mar.
21, 2017. At 82 FR 13968, Mar. 16, 2017, this
amendment was farther delayed until June
19, 2017. At 82 FR 27133, June 14, 2017, this
amendment was farther delayed until Feb.
19, 2019. For the convenience of the user, the
revised text is set forth as follows:
§ 68.48

Safety information.

(a) * * *
(1) Safety Data Sheets (SDS) that meet the
requirements of 29 CFR 1910.1200(g);

*
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Federal or state design rules, the haz
ard review shall, by inspecting all
equipment, determine whether . the
process is designed, fabricated, and op
erated in accordance with the applica
ble standards or rules.
(c) The owner or operator shall docu
ment the results of the review and en
sure that problems identified are re
solved in a timely manner.
(d) The review shall be updated at
least once every five years. The owner
or operator shall also conduct reviews
whenever a major change in the proc
ess occurs; all issues identified in the
review shall be resolved before startup
of the changed process.
Effective
Date Note : At 82 FR 4697, Jan.
13, §68.50 was amended by revising paragraph
(a)(2), effective Mar. 14, 2017. At 82 FR 8499,
Jan. 26, 2017, this amendment was until Mar.
21, 2017. At 82 FR 13968, Mar. 16, 2017, this
amendment was further delayed until June
19, 2017. At 82 FR 27133, June 14, 2017, this
amendment was further delayed until Feb.
19, 2019. For the convenience of the user, the
revised text is set forth as follows:
§ 68.50

Hazard review.

(a) * * *
(2) Opportunities for equipment malfuncr
tions or human errors that could cause an
accidental release, including findings from
incident investigations;

*****

*

§ 68.52 Operating procedures.

§ 68.50 Hazard review.

(a) The owner or operator shall con
duct a review of the hazards associated
with the regulated substances, process,
and procedures. The review shall iden
tify the following:
Cl) The hazards associated with the
process and regulated substances;
(2) Opportunities for equipment mal
functions or human errors that could
cause an accidental release;
(3) The safeguards used or needed to
control the hazards or prevent equip
ment malfunction or human error; and
(4) Any steps used or needed to detect
or monitor releases.
(b) The owner or operator may use
checklists developed by persons or or
ganizations knowledgeable about .-the
process and equipment as a guide to
conducting the review. For processes
designed to meet industry standards or

(a) The owner or operator shall pre
pare written operating procedures that
provide clear instructions or steps for
safely conducting activities associated
with each covered process consistent
with the safety information for that
process. Operating procedures or in
structions provided by equipment man
ufacturers or developed by persons or
organizations knowledgeable about the
process and equipment may be used as
a basis for a stationary source’s oper
ating procedures.
(b) The procedures shall address the
following:
(1) Initial startup;
(2) Normal operations;
(3) Temporary operations;
(4) Emergency shutdown and oper
ations;
(5) Normal shutdown;
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(6) Startup following a normal or
emergency shutdown or a major change
that requires a hazard review;
(7) Consequences of deviations and •
steps required to correct or avoid devi
ations; and
(8) Equipment inspections.
(c) The owner or operator shall en
sure that the operating procedures are
updated, if necessary, whenever a
major change occurs and prior to start
up of the changed process.
§68.54 Training.

(a) The owner or operator shall en
sure that each employee presently op
erating a process, and each employee
newly assigned to a covered process
have been trained or tested competent
in the operating procedures provided in
§68.52 that pertain to their duties. For
those employees already operating a
process on June 21, 1999, the owner or
operator may' certify in writing that
the employee has the required knowl
edge, skills, and abilities to safely
carry out the duties and responsibil
ities as provided in the operating pro
cedures.
(b) Refresher training. Refresher
training shall be provided at least
every three years, and more often if
necessary, to each employee operating
a process to ensure that the employee
understands and adheres to the current
operating procedures of the process.
The owner or operator, in consultation
with the employees operating the proc
ess, shall determine the appropriate
frequency of refresher training.
(c) The owner or operator may use
training conducted under Federal or
state regulations or under industryspecific standards or codes or trainingconducted by covered process equip
ment vendors to demonstrate compli
ance with this section to the extent
that the training meets the require
ments of this section.
(d) The owner or operator shall en
sure that operators are trained in any
updated or new procedures prior to
startup of a process after a major
change.
Effective
Date Note : At 82 FR 4697, Jan.
13, §68.54' was amended by revising para
graphs (a), (b) and (d), and adding paragraph
(e), effective Mar. 14, 2017. At 82 FR 8499, Jan.
26, 2017, this amendment was until Mar. 21,

2017. At 82 FR 13968, Mar. 16, 2017, this
amendment was further delayed until June
19, 2017. At 82 FR 27133, June 14, 2017, this
amendment was further delayed until Feb.
19, 2019. For the convenience of the user, the
added and revised text is set forth as follows:
§ 68.54

Training.

(a) The owner or operator shall ensure that
each employee presently involved in oper
ating a process, and each employee newly as
signed to a covered process have been trained
or tested competent in the operating procedures provided in §68.52 that pertain to their
duties. For. those employees already oper
ating a process on June 21, 1999, the owner or
operator may certify in writing that the em
ployee has the required knowledge, skills,
and abilities to safely carry out the duties
and .responsibilities as provided in the opez*ating procedures.
(b) Refresher training. Refresher training
shall be provided at least every three years,
and more often if necessary, to each em
ployee involved in operating a process to en
sure that the employee understands and ad
heres to the current operating procedures of
the process. The owner or operator, in con
sultation with the employees operating the
process, shall determine the appropriate fre
quency of refresher training.
*

■

*

*

*

*

(cl) The owner or operator shall ensm-e that
employees involved in operating a process
are trained in any updated or new procedures
prior to startup of a process after a major
change.
(e) For the pm-poses of this section, the
term employee also includes supervisors re
sponsible for directing process operations.

§ 68.56 Maintenance.

(a) The owner or operator shall pre
pare and implement procedures to
maintain the on-going mechanical in
tegrity of the process equipment. The
owner or operator may use procedures
or instructions provided by covered
process equipment vendors or proce
dures in Federal or state regulations or
industry codes as the basis for sta
tionary source maintenance proce
dures.
(b) The owner or operator shall train
or cause to be trained each employee
involved in maintaining the on-goingmechanical integrity of the process. To
ensure that the employee can perform
the job tasks in a safe manner, each
such employee shall be trained in the
hazards of the process, in how to avoid
or correct unsafe conditions, and in the
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procedures applicable to the employ
ee’s job tasks.
(c) Any maintenance contractor shall
ensure that each contract maintenance
employee Is trained to perform the
maintenance procedures' developed
under paragraph'(a) of this section.
(d) The owner or operator shall per
form or cause to be performed inspec
tions and tests on process equipment.
Inspection and testing" procedures shall
follow recognized and generally accept
ed good engineering practices. The fre
quency of inspections and tests of proc
ess equipment shall be consistent with
applicable
manufacturers’
rec
ommendations, industry standards or
codes, good engineering practices, and
prior operating experience.
§68.58 Compliance audits.

(a) The owner or operator shall cer
tify that they have evaluated compli
ance with the provisions of this sub
part at least every' three years to
verify that the procedures and prac
tices developed under the rule are ade
quate and are being followed.
(b) The compliance audit shall be
conducted by at least one person
knowledgeable in the process.
(c) The owner or operator shall de
velop a report of the audit findings.
(d) The owner or operator shall
promptly determine and document an
appropriate response to each of the
findings of the compliance audit and'
document that deficiencies have been
corrected.
(e) The owner or operator shall retain
the two (2) most recent compliance
audit reports. This requirement does
not apply to any compliance audit re
port that is more than five years old.
Effective
Date Note : At 82 FR 4696, Jan.
13, §68.58 was amended, by revising paragraph
(a), and adding paragraphs (f) through (h), ef
fective Mar. 14, 2017. At 82 FR 8499, Jan. 26,
2017, this amendment was until Mar. 21, 2017.
At 82 FR 13968, Mar. 16, 2017, this amendment
was further delayed until June 19, 2017. At 82
FR 27133, June 14, 2017, this amendment was
further' delayed until Feb. 19, 2019. F.or the
convenience of the user, the added and re
vised text is set forth as follows:
Compliance audits.

(a) The owner or operator shall certify that
they, have evaluated compliance with the
provisions of this subpart for each covered

process, at least every three years to verify
that the procedures and practices developed
under the rule- are adequate and are being
followed. When required as set forth in para
graph (f) of this section, the compliance
audit shall be a third-party audit.

*****
(f) Third-party audit applicability. The. next
required compliance audit shall be a thirdparty audit when one of the following condi
tions apply:
(1) An accidental release meeting the cri
teria in § 68.42(a) from a covered process at a
stationary source has occurred; or
(2) Ah implementing agency requires a
third-party audit due to conditions at the
stationary source that could lead to an acci
dental release of a regulated substance, or
when a previous third-party audit failed to
meet the competency or independence cri
teria of § 68.59(c).
(g) Implementing agency notification and ap
peals. (1) If an implementing agency makes a
preliminary determination that a thirdparty audit is necessary pursuant to para
graph (f)(2) of this section, the implementing
agency will provide written notice to the
owner or operator that describes the basis
for this determination.
(2) Within 30 days of receipt of such writ
ten notice, the owner or operator may pro
vide information and data to, and may con
sult with, the implementing agency on the
determination. Thereafter,
the imple
menting agency will provide a final deter
mination to the owner or operator.
(3) If the final determination requires a
third-party audit, the owner or operator
shall comply with the requirements of §68.59,
pursuant to the schedule in paragraph (h) of
■this section.
(4) Appeals. The owner or operator may ap
peal a final determination made by an imple
menting agency under paragraph (g)(2) of
this section within 30 days of receipt of the
final determination. The appeal shall be
made to the EPA Regional Administrator, or
for determinations made by other imple
menting agencies, the administrator or di
rector of such implementing agency. The ap
peal shall contain a clear and concise state
ment ol the issues, facts in the case, and any
relevant additional information. In review
ing the appeal, the implementing agency
may request additional information Irom the
owner or operator. The implementing agency
will provide a written, final decision on the
appeal to the owner or operator.
(h) Schedule for conducting a third-party
audit. The audit and audit report shall be
completed as follows, unless a different time
frame is specified by the implementing agen
cy:
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(1) For third-party audits required pursu
ant to paragraph (f)(1) of this section, within
12 months of the release; or
(2) For third-party audits required pursu
ant to paragraph (f)(2) of this section, within
12 months of the date of the final determina
tion pursuant to paragraph (g)(3) of this sec
tion. However, if the final determination is
appealed pursuant to paragraph (g)(4) of this
section, within 12 months of the date of the
final decision on the appeal.

(ii) Receive no financial benefit from
the outcome of the audit, apart from
payment for auditing services. For pur
poses of this paragraph, retired em
ployees who otherwise satisfy the
third-party auditor independence cri
teria in this section may qualify as
independent if their sole continuing fi
nancial attachments to the owner or
operator are employer-financed or
managed retirement and/or health
§ 68.59 Third-party audits.
plans;
(a) ■Applicability. The owner or oper
(iii) Not have conducted past re
ator shall engage a third-party to con
duct an audit that evaluates compli search, development, design, construc
ance with the provisions of this sub tion services, or consulting for the
part in accordance with the require owner or operator within the last two
ments of this section when either cri years. For purposes of this require
ment, consulting does not include per
terion of § 68.58(f) is met.
(b) ' Third-party auditors and auditing forming or participating in third-party
teams. The owner or operator shall ei audits pursuant to §68.59 or §68.80. An
audit firm with personnel who, before
ther:
(1) Engage a third-party auditor working for the auditor, conducted re
meeting all of the competency and search, development, design, construc
independence criteria in paragraph (c) tion, or consulting services for the
owner or operator within the last two
of this section; or
(2) Assemble an auditing team, led by years as an employee or contractor
a third-party auditor meeting all of the may meet the requirements of this sub
competency and independence criteria section by ensuring such personnel do
in paragraph (c) of this section. The not participate in the audit, or manage
team may include:
or advise the audit team concerning
(i) Other employees of the third- the audit;
party auditor firm meeting' the inde
(iv) Not provide other business or
pendence criteria of paragraph (c)(2) of consulting services to the owner or op
this section; and
erator, including advice or assistance
(ii) Other personnel not employed by to implement .the findings or. rec
the third-party auditor firm, including ommendations in an audit report, for a ■
facility personnel.
period of at least- two years following
(c) Third-party auditor qualifica submission of the final audit report;
tions. The owner or operator shall de
(v) Ensure that all third-party per-,
termine and document that the thirdparty auditor(s) meet the following sonnel involved in the audit sign and
competency and independence require date a conflict of interest statement
documenting that they meet the inde
ments:
pendence criteria of this paragraph;
(1) Competency requirements. The
and
third-party auditor(s) shall be:
(vi) Ensure that all third-party per
(1) Knowledgeable with the require
sonnel involved in the audit do not ac
ments of this part;
(ii) Experienced with the stationary cept future employment with the
source type and processes being au owner or operator of the stationary
dited and applicable recognized and source for a period of at least two years
generally accepted good engineering following submission of the final audit
report. For purposes of this require
practices; and
(iii) Trained and/or certified in prop ment, employment does not include
performing or participating in thirder auditing techniques.
(2) ' Independence requirements. The party audits pursuant to §68.59 or
§68.80.
third-party auditor(s) shall:
(i) Act impartially when performing(3) The auditor shall have written
all activities under this section;
policies and procedures to ensure that
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all personnel comply with the com
petency and independence require
ments of this section.
(d) Third-party auditor responsibilities.
The owner or operator shall ensure
that the third-party auditor:
(1) Manages the audit and partici
pates in audit initiation, design, imple
mentation, and reporting;
(2) Determines appropriate roles arid
responsibilities for the audit team
members based on the qualifications of
each team member;
(3) Prepares the audit report and
where there is a team, documents the
full audit team’s views in the final
audit report;
(4) Certifies the final audit report and
its contents as meeting the require
ments of this section; and
(5) Provides a copy of the audit re
port to the owner or operator.
(e) Audit report. The audit report
shall:
(1) Identify all persons participating
on the audit team, including names, ti
tles, employers and/or affiliations, and
summaries of qualifications. For thirdparty auditors, include information
demonstrating that the competency re
quirements in paragraph (c)(1) of this
section are met;
(2) Describe or incorporate by ref
erence the policies and procedures re
quired under paragraph (c)(3) of this'
section;
(3) Document the auditor’s evalua
tion, for each covered process, of the
owner or operator’s compliance with
the provisions of this subpart to deter
mine whether the procedures and prac
tices developed by the owner or oper
ator under this rule are adequate and
being followed;
(4) Document the findings of the
audit, including any identified compli
ance or performance deficiencies;
(5) Summarize any significant revi
sions (if any) between draft and final
versions of the report; and
(6) Include the following certifi
cation, signed and dated by the third-party auditor, or third-party audit
team member leading the audit:
I certify that this BMP compliance audit
report was prepared under my direction or
supervision in accordance with a system de
signed to assure that qualified personnel
properly gather and evaluate the informa

tion upon which the audit is based. I further
certify that the audit was conducted and this
report was prepared pursuant to the require
ments of subpart C of 40 CFR part 68 and all
other applicable auditing, competency, inde
pendence, impartiality, and conflict of inter
est standards and protocols. Based on my
personal knowledge and experience, and in
quiry of personnel involved in the audit, the
information submitted herein is true, accu
rate, and complete.

(f) Third-party audit findings—(1)
Findings response report. As soon as pos
sible, but no later than 90 days after re
ceiving the final audit report, the
owner or operator shall determine an
appropriate response to each of the
findings in the audit report, and de
velop a findings response report that
includes:
(1) A copy of the final audit report;
(ii) An appropriate response to each
of the audit report findings;
(iii) A schedule for promptly address
ing' deficiencies; and

(iv) A certification, signed and dated
by a senior corporate officer, or an offi
cial in an equivalent position, of the
owner or operator of the stationary
source, stating:
I certify under penalty of law that I have
engaged a third-party to perform or lead an
audit team to conduct a third-party audit in
accordance with the requirements of 40 CFR
68.59 and that the attached RMP compliance
audit report was received, reviewed, and re
sponded to under my direction or supervision
by qualified personnel. I further certify that
appropriate responses to the findings have
been identified and deficiencies were cor
rected, or are being corrected, consistent
with the requirements of subpart C of 40 CFR
part 68, as documented herein. Based on my
personal knowledge and experience, or in
quiry of personnel involved in evaluating the
report findings and determining appropriate
responses to the findings, the information
submitted herein is true, accurate, and com
plete. X am aware that there are significant
penalties for making false material state
ments, representations, or certifications, in
cluding the possibility of fines and imprison
ment for knowing violations.

(2) Schedule implementation. The
owner or operator shall Implement the
schedule to address deficiencies identi
fied in the audit findings response re
port in paragraph (f)(l)(ni) of this sec
tion and document the action taken to
address each deficiency, along with the
date completed.
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(3) Submission to Board of Directors.
The owner or operator shall imme
diately provide a copy of each docu
ment required under paragraphs (f)(1)
and (2) of this section, when completed,
to the owner or operator’s audit com
mittee of the Board of Directors, or
other comparable committee or indi
vidual, if applicable.
(g) Recordkeeping. The owner or oper
ator shall retain at the stationary
source, the two most recent final thirdparty audit reports, related finding's re
sponse reports, documentation of ac
tions taken to address deficiencies, and
related records. This requirement does
not apply to any document that is
more than five years old.
Effective
Date Note : At 82 FR 4697, Jan.
13, §68.59 was added, effective Mar. 14, 2017.
At 82 FR 8499, Jan. 26, 2017, this amendment
was until Mar. 21, 2017. At 82 FR 13968, Mar.
16, 2017, this amendment was farther delayed
until June 19, 2017. At 82 FR 27133, June 14,
2017, this amendment was further delayed
until Feb. 19, 2019.

§68.60 Incident investigation.

(a) The owner or operator shall inves
tigate each incident which resulted in,
or could reasonably have resulted in a
catastrophic release.
(b) An incident investigation shall be
initiated as promptly as possible, but
not later than 48 hours following the
incident.
(c) A summary shall be prepared at
the conclusion of the investigation
which includes at a minimum:
(1) Date of incident;
(2) Date investigation began;
(3) A description of the incident;
(4) The factors that contributed to
the incident; and,
(5) Any re commendations resulting
from the investigation. ■
(d) The owner or operator shall
promptly address and resolve the inves
tigation findings and recommenda
tions, Resolutions and corrective ac
tions shall be documented.
(e) The findings shall be reviewed
with all affected personnel whose job
tasks are affected by the. findings.
(f) Investigation summaries shall be
retained for five years.
Effective
Date Note : At 82 FR 4699, Jan.
13, §68.60 was amended redesignating para
graphs (c) through (D as (d) through (g), re

vising paragraph (a), and new paragraphs (d)
and (f) and adding a new paragraph (c), effec
tive Mar. 14, 2017. At 82 FR 8499, Jan. 26, 2017,
this amendment was until Mar. 21, 2017. At 82
FR 13968, Mar.'16, 2017, this amendment was
further delayed until June 19, 2017. At 82 FR
27133, June 14, 2017., this amendment was fur
ther delayed until Feb. 19, 2019. For the con
venience. of the user, the added and revised
text is set forth as follows:
§ 68.60

Incident investigation.

(а) The owner or operator shall investigate
each incident that:
(1) Resulted in a catastrophic release (in
cluding when the affected process is decom
missioned or destroyed following, or as the
result of, an incident); or
(2) Could reasonably have resulted in a cat
astrophic release (i.e., was a near miss).

*****
(c) An incident investigation team shall be
established and consist of at least one person
knowledgeable in the process involved and
other persons with appropriate knowledge
and experience to thoroughly investigate and
analyze the incident.
(d) A report shall be prepared at the con
clusion of the investigation. The report shall
be completed within 12 months of the inci
dent, unless the implementing agency ap
proves, in writing, an extension of time. The
report shall include:
(1) Date, time, and location of incident;
(2) Date investigation began;
(3) A description of the incident, in chrono
logical order, providing all relevant facts;
(4) The name and amount of the regulated
substance involved in the release (e.p., fire,
explosion, toxic gas loss of containment) or
near, miss and the duration of the event;
(5) The consequences, if any, of the inci
dent including, but not limited to: injuries,
fatalities, the number of people evacuated,
the number of people sheltered in place, and
the impact on the environment;
(б) Emergency response actions taken;
(7) The factors .that contributed to the in
cident including the initiating event, direct
and indirect contributing factors, and root
causes. Root causes shall be determined by
Conducting an analysis for each incident
using a recognized method; and
(8) Any recommendations resulting from
the investigation and a.schedule for address
ing them.

*

*

*

*

*

(g) Incident investigation reports shall be
retained for five years.-
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Source : 61 PR 31722, June 20, 1996, unless
otherwise noted.

§68.65 Process safety information.

(a) In accordance with the schedule
set forth in §68.67, the owner or oper
ator shall complete a compilation of
written process safety information be
fore conducting any process hazard
analysis required by the rule. The com
pilation of written process safety infor
mation is to enable the owner or oper
ator and the employees involved in op
erating the process to identify and un
derstand the hazards posed by those
processes involving regulated sub
stances. This process safety informa
tion shall include information per
taining to the hazards of the regulated
substances used or produced by the
process, information pertaining to the
technology of the process, and informa
tion pertaining to the equipment in the
process.
(b) Information pertaining to the
hazards of the regulated substances in
the process. This information shall
consist of at least the following:
(1) Toxicity information;
(2) Permissible exposure limits;
(3) Physical data;
(4) Reactivity data:
(5) Corrosivity data;
(6) Thermal and chemical stability
data; and
(7) Hazardous effects of inadvertent
mixing of different materials that
could foreseeably occur.
Note to paragraph
(b): Material Safety
Data Sheets meeting the requirements of 29
CPR 1910.1200(g) may be used to comply with
this requirement to the extent they contain
the information required by this subpara
graph.

(c) Information pertaining to the
technology of the process.
(1) Information concerning the tech
nology of the process shall include at
least the following:
(i) A block flow diagram or simplified
process flow diagram;
(ii) Process chemistry;
(iii) Maximum intended inventory;

(iv) Safe upper and lower limits for
such items as temperatures, pressures,
flows or compositions; and,
(v) An evaluation of the consequences
of deviations.
(2) Where the original technical in
formation no longer exists, such infor
mation may be developed in conjunc
tion with the process hazard analysis
in sufficient detail to support the anal
ysis.
(d) Information pertaining to the
equipment in the process.
(1) Information pertaining to the
equipment in the process shall include:
(1) Materials of construction;
(ii) Piping and instrument diagrams
(P&DD’s);
(iii) Electrical classification;
(iv) Relief system design and design
basis;
(v) Ventilation system design;
(vi) Design codes and standards em
ployed;

. (vii) Material and energy balances for
processes built after June 21, 1999; and
(viii) Safety systems (e.g. interlocks,
detection or suppression systems).
(2) The owner or operator shall docu
ment that equipment complies with
recognized and generally accepted good
engineering practices.
(3) For existing equipment designed
and constructed in accordance with
codes, standards, or practices that are
no longer in general use, the owner or
operator shall determine and document
that the equipment is designed, main
tained, inspected, tested, and operating
in a safe manner.
Effective
Date Note : At 82 FR 4699, Jan.
13, §68.65 was amended by revising the first
sentence of paragraph (a) and the note to
paragraph (b), effective Mar. 14, 2017. At 82
FR 8499, Jan. 26, 2017, this amendment was
until Mar. 21, 2017. At 82 FR 13968, Mar. 16.
2017, this amendment was fm-ther delayed
until June 19, 2017. At 82 FR 27133, June 14,
2017, this amendment was fm-ther delayed
until Feb. 19, 2019. For the convenience of
the user, the added text is set forth as fol
lows:
§ 68.65

Process safety information.

(a) The owner or operator shall complete a
compilation of written process safety infor
mation before conducting any process hazard
analysis required by the rule, and shall keep
process safety information up-to-date. * * *
(b) * * *
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NOTE TO PARAGRAPH (B): Safety Data
Sheets (SDS) meeting the requirements of 29
CFR 1910.1200(g) may be used to comply with
this requirement to the extent they contain
the information required by paragraph (b) of
this section.

*****
§ 68.67 Process hazard analysis.

(a) The owner or operator shall per
form an initial process hazard analysis
(hazard evaluation) on processes cov
ered by this part. The process hazard
analysis shall be appropriate to the
complexity of the process and shall
identify, evaluate, and control the haz
ards involved in the process. The owner
or operator shall determine and docu
ment the priority order for conducting
process hazard analyses based on a ra
tionale which includes such consider
ations as extent of the process hazards,
number of potentially affected employ
ees, age of the process, and operating
history of the process. The process haz
ard analysis shall be conducted as soon
as possible, but not later than June 21,
1999. Process hazards analyses com
pleted to comply with 29 CFR
1910.119(e) are acceptable as initial
process hazards analyses. These process
hazard analyses shall be updated and
revalidated, based on their completion
date.
(b) The owner or operator shall use
one or more of the following meth
odologies that are appropriate to deter
mine and evaluate, the hazards of the
process being analyzed.
(1) What-If;
(2) Checklist;
(3) What-If/Checklist;
(4) Hazard and Operability Study
(HAZOP);
(5) Failure Mode and Effects Analysis
(FMEA);
(6) Fault Tree Analysis; or
(7) An appropriate equivalent meth
odology.
(c) The process hazard analysis shall
address:
(1) The hazards of the process;
(2) The identification of any previous
incident which had a likely potential
for catastrophic consequences.
(3) Engineering and administrative
controls applicable to the hazards and
their interrelationships such as appro
priate application of detection meth

odologies to provide early warning of
releases. (Acceptable detection meth
ods might include process monitoring
and . control instrumentation . with
alarms, and detection hardware such as
hydrocarbon sensors.);
(4) Consequences of failure of engi
neering and administrative controls;
(5) Stationary source siting;'
(6) Human factors; and
(7) A qualitative evaluation of a
range of the possible safety and health
effects of failure of controls.
(d) The process hazard analysis shall
be performed by a team with expertise
in engineering and process operations,
and the team shall include at least one
employee who has experience and
knowledge specific to the process being
evaluated. Also, one member of the
team must be knowledgeable in the
specific process hazard analysis meth
odology being used.
(e) The owner or operator shall estab
lish a system to promptly address the
team’s findings and recommendations;
assure that the recommendations are
resolved in a timely manner and that
the resolution is documented; docu
ment what actions are to be taken;
complete actions as soon as possible;'
develop a written schedule of when
these actions are to be completed; com
municate the actions to operating,
maintenance and other employees
whose work assignments are in the
process, and who may be affected by the
recommendations or actions.
(f) At least every five (5) years after
the completion of the initial process
hazard analysis, the process hazard
analysis shall be updated and revali
dated by a team meeting the require
ments in paragraph (d) of this section,
to assure that the process hazard anal
ysis is consistent with the current
process. Updated and revalidated proc
ess hazard analyses completed to com
ply with 29 CFR 1910.119(e) are accept
able to meet the requirements of this
paragraph.
(g) The owner or operator shall re
tain process hazards analyses and up
dates or revalidations for each process
covered by this section, as well as the
documented resolution of recommenda
tions described in paragraph (e) of this
section for the life of the process.
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Effective
Date Note : At 82 PR 4696, Jan.
13, §68.67 was amended by revising paragraph
(c)(2); amending paragraph (c)(6) by remov
ing the word “and;”, amending paragraph
(c)(7) by removing the period at the end of
the paragraph and adding
and” in its
place; and by adding paragraph (c)(8), effec
tive Mar. 14, 2017.'At 82 PR 8499, Jan. 26, 2017,
this amendment was until Mar. 21, 2017. At 82
PR 13968, Mar. 16, 2017, this amendment was
further delayed until June 19, 2017. At 82 PR
27133, June 14, 2017, this amendment was fur
ther delayed until Feb. 19, 2019. For the con
venience of the user, the added text is set
forth as follows:
§ 68.67

Filed: 10/25/2017

Process hazard analysis.

*

*

*

*

(c) * * *
(2) The findings from all incident inves
tigations reauired under §68.81, as well as
any other potential failure scenarios;

*****
(8) For processes in NAICS 322, 324, and 325,
safer technology and alternative risk man
agement measures applicable to eliminating
or reducing risk from process hazards.
(i) The owner or operator shall consider, in
the following order of preference inherently
safer technology or design, passive measures,
active measures, and procedural measures. A
combination of risk management measures
may be used to achieve the desired risk re
duction.
(ii) The owner or operator shall determine
the practicability of the inherently safer
teehnolo'gies and designs considered.

*****
§ 68.69 Operating procedures.

(a.) The owner or operator shall de
velop and implement written operating
procedures that provide clear instruc
tions for safely conducting activities
involved in each covered process con
sistent with the process safety infor
mation and shall address at least the
following elements..
(1) Steps for each operating phase:
(i) Initial startup;
(ii) Normal operations;
(iii) Temporary operations;
(iv) Emergency, shutdown including
the conditions under which emergency
shutdown is required, and the assign
ment of shutdown responsibility to
qualified operators to ensure that
emergency shutdown is executed in a
safe and timely manner.

(v) Emergency operations;
(vi) Normal shutdown; and,
(vii) Startup following a turnaround,
or after an emergency shutdown.
(2) Operating limits:
(i) Consequences of deviation; and
(ii) Steps required to correct or avoid
deviation.
(3) Safety and health considerations:
(i) Properties of, and hazards pre
sented by, the chemicals used in the
process;
(ii) Precautions necessary to prevent
exposure, including engineering con
trols, administrative controls, and per
sonal protective equipment;
(iii) Control measures to be taken if
physical contact or airborne exposure
occurs;
(iv) Quality control for raw materials
and control of hazardous chemical in
ventory levels; and,.
(v) Any special or unique hazards.
(4) Safety systems and their func
tions.
(b) Operating procedures shall be
readily accessible to employees who
work in or maintain a process.
(c) The operating procedures shall be
reviewed as often as necessary to as
sure that they reflect current oper
ating practice, including changes that
result from changes in process chemi
cals, technology, and equipment, and
changes to stationary sources. The
owner or operator shall certify annu
ally that these operating procedures
are current and accurate.
(d) The owner or operator shall de
velop and implement safe work prac
tices to provide for the control of haz
ards during operations such as lockout/
tagout; confined space entry; openingprocess equipment or piping; and con
trol over entrance into a stationary
source by maintenance, contractor,
laboratory, or other support personnel.
These safe work practices shall apply
to employees and contractor employ
ees.
§ 68.71 Training.

(a) Initial training. (1) Each employee
presently involved in operating a proc
ess, and each employee before being in
volved in operating a newly assigned
process, shall he trained in an overview
of the process and in the operating pro
cedures as specified in §68.69. The
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. Effective
Date Note : At 82 FR 4699, Jan.
13, §68.71 was amended by adding paragraph
(d), effective Mar. 14, 2017. At 82 FR 8499, Jan.
26, 2017, this amendment was until Mar: 21,
2017, At 82 FR 13968, Mar. 16, 2017, this
amendment was further delayed until June
19, 2017. At 82 FR 27133, June 14, 2017, this
amendment was further delayed until Feb.
19, 2019. For the convenience of the user, the
added text is set forth as follows:

*

Training.

*

*

*
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training shall include emphasis on the
specific safety and health hazards,
emergency operations including shut
down, and safe work practices applica
ble to the employee’s job tasks.
(2) In lieu of initial training for those
employees already involved in oper
ating a process on June 21, 1999 an
owner or operator may certify in writ
ing that the employee has the required
knowledge, skills, and abilities to safe
ly carry out the duties and responsibil
ities as specified in the operating pro
cedures.
(b) Refresher training. Refresher train
ing shall be provided at least every
three years, and more often if nec
essary, to each, employee involved in
operating a process to assure that the
employee understands and adheres to
the current operating procedures of the
process. The owner or operator, in con
sultation with the employees involved
in operating the process, shall deter
mine the appropriate frequency of re
fresher training.
(c) Training documentation. The owner
or operator shall ascertain that each
employee involved in operating a proc
ess has received arid understood the
training . required by this paragraph.
The owner or operator shall prepare. a
record which contains the identity of
the employee, the date of training, and
the means used to verify that the em
ployee understood the training.

§ 68.71

Filed: 10/25/2017

*

(d) For the purposes of this section, the
term employee also includes supervisors
with process operational responsibilities.

§68.73 Mechanical integrity.

(a) Application.
Paragraphs (b)
through (f) of this section apply to the
following process equipment:
(1) Pressure vessels and storage
tanks;

(2) ,Piping systems (including pipingcomponents such as valves);
(3) Relief and vent systems and de
vices;
(4) Emergency shutdown systems;
(5) Controls (including monitoring
devices and sensors, alarms, and inter
locks) and,
(6) Pumps.
(b) Written procedures. The owner or
operator shall establish and implement
written procedures to maintain the on
going integrity of process equipment.
(c) Training for process maintenance
activities. The owner or operator shall
train each employee involved in main
taining the on-going integrity of proc
ess equipment in an overview of that
process and its hazards and in the pro
cedures applicable to the employee’s
job tasks to assure that the employee
can perform the job tasks in a safe
manner.
(d) Inspection and testing. (1) Inspec
tions and tests shall be performed on
process equipment.
(2) Inspection and testing procedures
shall follow recognized and generally
accepted good engineering practices.
(3) The frequency of inspections and
tests of process equipment shall be con
sistent with applicable manufacturers’
recommendations and good engineering
practices, and more frequently if deter
mined to be necessary by prior oper
ating experience.
(4) The owner or operator shall docu
ment each inspection and test that has
been performed on process equipment.
The documentation shall identify the
date of the inspection or test, the name
of the person who performed the in
spection or test, the serial number or
other identifier of the equipment on
which the inspection or test was per
formed, a description of the inspection
or test performed, and the results of
the inspection or test.
(e) Equipment deficiencies. The owner
or'operator shall correct deficiencies in
equipment that are outside acceptable
limits (defined by the process safety in
formation in §68.65) before further use
or in a safe and timely manner when
necessary means are taken to assure
safe operation.
(f) Quality assurance. (1) In the con
struction of new plants and equipment,
the owner or operator shall assure that
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equipment as it is fabricated is suit
able. for the process application for
which they will be used.
(2) Appropriate checks and inspec
tions shall he performed to assure that
equipment is installed properly and
consistent with design. specifications
and the manufacturer’s instructions.
(3) The owner or operator shall as
sure that maintenance materials, spare
parts and equipment are suitable for
the process application for which" they
will be used.
§ 68.75 Management of change.

(a) The owner or operator shall estab
lish and implement written procedures
to manage changes (except for “re
placements in kind”) to process chemi
cals, technology, equipment, and proce
dures; xand, changes to stationary
sources that affect a covered process.
(b) The procedures shall assure that
the following considerations are ad
dressed prior to any change:
(1) The technical basis for the pro
posed change;
(2) Impact' of change on safety and
health;
(3) Modifications to operating proce
dures;
(4) Necessary time period for the
change; and,
(5) Authorization requirements for
the proposed change.
(c) Employees involved in operating a
process and maintenance and contract
employees whose job tasks will be af
fected by a change in the process shall
be informed of, and trained in, the
change prior to start-up of the process
or affected part of the process.
(d) If a change covered by this para
graph results in a change in the process
safety information required by §68.65 of
this part, such information shall be up
dated accordingly.
.(e) If a change covered by this para
graph results in a change in the oper
ating procedures or practices required
by §68.69, such procedures dr practices
shall be updated accordingly.
§68.77 Pre-startup review.

(a) The owner or operator shall per
form. a pre-startup safety review for
new stationary sources and for modi
fied stationary sources when the modi
fication is significant enough to re

quire a change in the process safety in
formation.
(b) The pre-startup safety review
shall confirm that prior to the intro
duction of regulated substances to a
process:
(1) Construction and equipment is in
accordance with design specifications;
(2) Safety, operating, maintenance,
and emergency procedures are in place
and are adequate;
(3) For new stationary sources, a
process hazard analysis has been per
formed and recommendations have
been resolved or implemented before
startup; and modified stationary
sources meet the requirements con
tained in management of change,
§68.75.
(4) Training of each employee in
volved in operating a process has been
completed.
§ 68.79 Compliance audits.

(a) The owner or operator shall cer
tify that they have evaluated compli
ance with the provisions of this sub
part at least every three years to
verify that procedures and practices
developed under this subpart are ade
quate and are being followed.
(b) The compliance audit shall be
conducted by at least one person
knowledgeable in the process.
(c) A report of the findings of the
audit shall be developed.
(d) The owner or operator shall
promptly determine and document an
appropriate response to each of the
findings of the compliance audit, and
document that deficiencies have been
corrected. •
(e) The owner or operator shall retain
the two (2) most recent compliance
audit reports.
(61 FR 31722, June 20, 1996, as amended at 64
FR 979, Jan. 6.1999)
Effective
Date Note : At 82 FR 4699, Jan.
13, § 68.79 was amended by revising paragraph
(a), and adding paragraphs (f) through (h), ef
fective Mar. 14, 2017. At 82 FR 8499, Jah. 26,
2017, this amendment was until Mar. 21, 2017.
At 82 FR 13968, Mar. 16, 2017, this amendment
-was further delayed until June 19, 2017. At 82
FR 27133, June 14, 2017, this amendment was
further delayed until Feb. 19, 2019. For the
convenience of the user, the added text is set
forth as follows:
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Compliance audits.

(a) The owner or operator shall certify that
they have evaluated compliance with the
provisions of this subpart for each covered ■
process, at least every three years to verify
that the procedures and practices developed
under the rule are adequate' and are being
followed. When required as set forth in para
graph (0 of this section, the compliance
audit shall be a third-party audit.

*****
(f) Third-party audit applicability. The "next
required compliance audit shall be a thirdparty audit when one of the following condi
tions apply:
(1) An accidental release meeting the cri
teria in §68.42(a) from a covered process at a
stationary source has occurred; or
(2) An implementing agency requires a
third-party audit due to conditions at the
stationary source that could lead to an acci
dental release of a regulated substance, or
when a previous third-party audit failed to
meet the competency or independence cri
teria of §68.80(0).
{gy. Implementing agency notification and ap
peals. (1) If an implementing agency makes a
preliminary determination that a thirdparty audit is necessary pursuant to para
graph (f)(2) of this section, the implementing
agency will provide written notice to the
owner or operator that describes the basis
for this determination.
(2) Within 30. days of receipt of such writ
ten notice, the owner or operator may pro
vide information and data to, and may con
sult with, the implementing agency on the
determination. Thereafter,
the imple
menting agency will provide a final deter
mination to the owner or operator.
(3) If the final determination requires a
third-party audit, the owner or operator
shall comply with the requirements of §68.80,
pursuant to the schedule in paragraph (h) of
this section.
(4) Appeals. The owner or operator may ap
peal a final determination made by an imple
menting agency under paragraph (g)(2) of
this section within 30 days of receipt of the
final determination. The appeal shall be
made to the EPA Regional Administrator, or
for determinations made by other imple
menting agencies, the administrator or di
rector of such implementing agency. The ap
peal shall contain a clear and concise state
ment of the issues, facts in the case, and any
relevant additional information. In review
ing the appeal, the implementing agency
may request additional information from the
owner or operator. The implementing agency,
will provide a written, final decision on the
appeal to the owner or operator.
(h) Schedule forr conducting a third-party
audit. The audit and audit report shall be
completed as follows, unless a different time

frame is specified by the implementing agen
cy:
(1) For third-party audits, required pursu
ant to paragraph (f)(1) of this section, within
12 months of the release; or
(2) For third-party audits required pursu
ant to paragraph (f)(2) of this section, within
12 months of.the date of the final determina
tion pursuant to paragraph (g)(3) of this sec
tion. However, if the final determination is
appealed pursuant to paragraph (g)(4) of this
section, within 12 months of the date of the
final decision on the appeal.

§ 68.80 Third-party audits.

(a) Applicability. The owner or oper
ator shall engage a third-party to con
duct an audit that evaluates compli
ance with the provisions of this sub
part in accordance with the require
ments of this section when either cri
terion of § 68.79(f) is met.
(b) Third-party auditors. and auditing
teams. The owner or operator shall ei
ther:
(1) Engage a third-party auditor
meeting all of tl)e competency and
independence criteria in paragraph (c)
of this section; or
(2) Assemble an auditing team, led by
a third-party auditor meeting all of the
competency and independence criteria
in paragraph (c) of this section. The
team may. include:
(i) Other employees of the thirdparty auditor firm meeting the inde
pendence criteria of paragraph (c)(2) of
this section; and
(ii) Other personnel not employed by
the third-party auditor firm, including
facility personnel.
(c) Third-party auditor qualifications.
The owner or operator shali determine
and document that, the third-party
auditor(s). meet the following com
petency and independence require
ments:
(1) Competency requirements. The
third-party auditor(s) shall be:
(1) Knowledgeable with the require
ments of this part;
(ii) Experienced with the stationary
source type and processes being au
dited and applicable recognized and
generally accepted good engineering
practices; and
(ill) Trained or certified in proper au
diting techniques.
(2) Independence requirements. The
third-party auditor(s) shall:
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(i) Act impartially when performingall activities under this section;
(ii) Receive no financial benefit from
the outcome of the audit, apart from
payment for auditing- services. For pur
poses of this paragraph, retired em
ployees who otherwise satisfy the
third-party auditor independence cri
teria in this section may qualify as
independent if their sole continuing fi
nancial attachments to the owner or
operator are employer-financed or
managed retirement and/or health
plans;
(iii) Not have conducted past re
search, development, design, construc
tion services, or consulting- for the
owner or operator within the last two
years. For purposes of this require
ment, consulting does not include per
forming or participating in third-party
audits pursuant to §68.59 or §68.80. An
audit firm with personnel who, before
working for the auditor, conducted re
search, development, design, construc
tion, or consulting services for the
owner or operator within the last two
years as an employee or contractor
may meet the requirements of this sub
section by ensuring such personnel do
not participate in the audit, or manage
or advise the audit team concerning
the audit;
(iv) Not provide other business or
consulting services to the owner or op
erator, including advice or assistance
to implement the findings or rec
ommendations in an audit report, for a
period of at least two years following
submission of the final audit report;
(v) Ensure that all third-party per
sonnel involved in the audit sign and
date a conflict of interest statement
documenting that they meet the inde
pendence criteria of this paragraph;
and
(vi) Ensure that all third-party per
sonnel involved in the audit do not ac
cept future employment with the
owner or operator of the stationary
source for a period of at least two years
following submission of the final audit
report. For purposes of this require
ment, employment does not include.
performing or participating in thirdparty audits pursuant to §68.59 or
§68.80.
(3) The auditor shall have written
policies and procedures to ensure that

all personnel comply with the com
petency and independence require
ments of this section.
(d) Third-party auditor responsibilities.
The owner or operator shall ensure.
that the third-party auditor:
(1) Manages the audit and partici
pates in audit initiation, design, imple
mentation, and reporting;
(2) Determines appropriate roles and
responsibilities for the audit team
members based on the qualifications of
each team member;
(3) Prepares the audit report and,
where there is a team, documents the
full audit team’s views in the final
audit report;
(4) Certifies the final audit report and
its contents as meeting the require
ments of this section; and
(5) Provides a copy of the audit re
port to the owner or operator.
■ (e) Audit report. The audit report
shall:
(1) Identify all persons participating
on the audit team, including- names, ti
tles, employers and/or .affiliations, and
summaries of qualifications. For thirdparty auditors, include information
demonstrating that the competency re
quirements in paragraph (c)(1) of this
section are met;
(2) Describe or incorporate by ref
erence the policies and procedures re
quired under paragraph (c)(3) of this
section;
(3) Document the auditor’s evalua
tion, for each covered process, of the
owner or operator’s compliance with
the provisions of this subpart to deter
mine whether the procedures and prac
tices developed by the owner or oper
ator under this rule are adequate and
being followed;
(4) Document the findings of the
audit, including any identified compli
ance or performance deficiencies;
(5) Summarize any significant revi
sions (if any) between draft and final
versions of the report; and
(6) Include the following certifi
cation, signed and dated by the thirdparty auditor or third-party audit
team member leading the audit:
I certify that this BMP compliance audit
report was prepared under my direction or
supervision in accordance with a system de
signed to assure that qualified personnel
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properly g-ather and evaluate the informa
tion upon which the audit is based. I further
certify that the audit was conducted and this
report was prepared pursuant to the require
ments of subpart D of 40 CFR part 68 and all
other applicable auditing, competency, inde
pendence, impartiality, and conflict of inter
est standards and protocols. Based on my
personal knowledge and experience, and in
quiry of personnel involved in the audit, the
information submitted herein is true, accu
rate, and-complete.
(f) Third-party audit findings—(1)
Findings response report. As soon as pos
sible, but no later than 90 days after re
ceiving the final audit report, the
owner or operator shall determine an
appropriate response to each of the
findings in the audit report, and de
velop a findings response report that
includes:
(1) A copy of the final audit report;
(ii) An appropriate response to each
of the audit report findings;
(iii) A schedule for promptly address
ing deficiencies; and
(iv) A certification, signed and dated
by a senior corporate officer, or an offi
cial in an equivalent position, of the
owner or operator of the stationary
source, stating:
I certify under penalty of law that I have
engaged a third-party to perform or lead an
audit team to conduct a third-party audit in
accordance with the requirements of 40 CFR
68.80 and that the attached RMP compliance
audit report was received, reviewed, and re
sponded to under my direction or supervision
by qualified personnel. I further certify that
appropriate responses to the findings have
been identified and deficiencies were cor
rected, or are being corrected, consistent
with the requirements of subpart D of 40 CFR
part 68, as documented herein. Based on my
personal knowledge and experience, or in
quiry of personnel involved in evaluating the
report findings and determining appropriate
responses to the findings, the information
submitted herein is true, accurate, and com
plete. I am aware that there are significant
penalties for making false material state
ments, representations, or certifications, in
cluding the possibility of fines and imprison
ment for knowing violations.
(2) Schedule implementation. The
owner or operator shall implement the
schedule to address deficiencies identi
fied in the audit findings response re
port in paragraph (f)(l)(iii) of this sec
tion and document the action taken to
address each deficiency, along with the
date completed.

(3) Submission to Board of Directors.
The owner or operator shall imme
diately provide a copy of each docu
ment required under paragraphs (f)(1)
and (2) of this section, when completed,
to the owner or operator’s audit com
mittee of the Board of Directors, or
other comparable committee or indi
vidual, if applicable.
(g) Recordkeeping. The owner or oper
ator shall . retain at the stationary
source the two most recent final thirdparty audit reports, related findings re
sponse reports, documentation of ac
tions taken to address deficiencies, and
related records.
Effective
Date Note : At 82 FR 4700, Jan.
13, §68.80 was added, effective Mar. 14, 2017.
At. 82 FR 8499,- Jan. 26, 2017, this amendment
was until Mar. -21, 2017. At 82 FR 13968, Mar.
16, 2017, this amendment was further delayed
until June 19, 2017. At 82 FR 27133, June 14,
2017, this amendment was further delayed
until Feb. 19, 2019.
§ 68.81 Incident investigation.

(a) The owner or operator shall inves
tigate each incident which resulted in,
or could reasonably have resulted in a
catastrophic release of a regulated sub
stance.
(b) An incident investigation shall be
initiated as promptly as possible, but
not later than 48 hours following the
incident.
(c) An incident investigation team
shall be established and consist of at
least one person knowledgeable in the
process involved, including a contract
employee if the incident involved work
of the contractor, and other persons
with appropriate knowledge and experi
ence to thoroughly investigate and
analyze the incident.
(d) A report shall be prepared at the
conclusion of the investigation which
includes at a minimum:
(1) Date of incident;
(2) Date investigation began;
(3) A description of the incident;
(4) The factors that cohtributed to
the incident; and,
(5) Any recommendations resulting
from the investigation.
(e) The owner or operator shall estab
lish a system to promptly address and
resolve the incident report findings and
recommendations. Resolutions' and cor
rective actions shall be documented.
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' (f) The report shall be reviewed with
all affected personnel whose job tasks
are relevant to the incident findings in
cluding contract employees where ap
plicable.
(g) Incident investigation reports
shall be retained for five years.
Effective
Date Note : At 82 FR 4701, Jan.
13, §68.81 was amended by revising para
graphs (a), (d) introductory text, (1), (3)
through (5)-, and adding paragraphs (d)(6)
through (8), effective Mar. 14, 2017. At 82 FR
8499, Jan. 26, 2017, this amendment was until
Mar. 21, 2017. At 82 FR 13968, Mar. 16, 2017,
this amendment was fm-ther delayed until
June 19, 2017. At 82 FR 27133, June 14, 2017,
this amendment was fm-ther delayed until
Feb. 19, 2019. For the convenience of the user,
the added and revised text is set forth as fol
lows:
Incident investigation.

(а) The owner or operator shall investigate
each incident that:
(1) Resulted in a catastrophic release (in
cluding when the affected process is decom
missioned or destroyed following, or as the
result of, an incident); or
(2) Could reasonably have resulted in a cat
astrophic release (i.e., was a near miss).

*

.

" *

*

*

*

(d) A report shall be prepared at the con
clusion of the investigation. The report shall
be Completed within 12 months of the inci
dent, unless the implementing agency ap
proves, in writing, an extension of time. The
report shall include:
(1) Date, time, and location of incident;

*****
(3) A description of the incident, in chrono
logical order, providing all relevant facts;
(4) The name and amount of the regulated
substance involved in the release (e.p., fire,
explosion, toxic gas loss of containment) or
near miss and the duration of the event;
(5) The consequences, if any, of the incir
dent including, but not limited to: injuries,
fatalities, the number of people evacuated,
the number of people sheltered in place, and
the impact on the environment;
(б) Emergency response actions taken;
(7) The factors that contributed to the in
cident including the initiating event, direct
and indirect contributing factors, and root
causes. Root causes shall be determined by
conducting an analysis for each incident
using a recognized method; and

(8) Any recommendations resulting from
the investigation and a schedule for address
ing them.

*****
§ 68.83 Employee participation.

(a) The owner or operator shall de
velop a written plan of action' regard
ing the implementation of the em
ployee participation required by this
section.
(b) The owner or operator shall con
sult with employees and their rep
resentatives on the conduct and devel
opment of process hazards analyses and
on the development of the other ele
ments of process safety management in
this rule.
(c) The owner or operator shall pro
vide to employees and their representa
tives access to process hazard analyses
and to all other information required
to be developed under this rule.
§ 68.85 Hot work permit.

(a) The owner or operator shall issue
a hot work permit for hot work oper
ations conducted on or near a covered
process.
(b) The permit shall document that
the fire prevention and protection re
quirements in 29 CFR, 1910.252(a) have
been implemented prior to beginning
the hot work operations; it shall indi
cate the date(s) authorized for hot
work; and identify the object on which
hot work is to be performed. The per
mit shall be kept on file until comple
tion of the hot work operations.
§ 68.87 Contractors.

(a) Application. This section applies
to contractors performing maintenance
or repair, turnaround, major renova
tion, or specialty work on or adjacent
to a covered process. It does not apply
to contractors providing incidental
services which do not influence process
safety, such as janitorial work, food
and drink services, laundry, delivery or
other supply services.
(b) Owner or operator responsibilities.
(1) The owner or operator, when select
ing a contractor, shall obtain and
evaluate information regarding the
contract owner or operator’s safety
performance and programs.
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(2) The owner or operator shall In
form contract owner or operator of the
known potential fire, explosion, or
toxic release hazards related to the
contractor’s work and the process.
(3) The owner or operator shall ex
plain to the contract owner or operator
the applicable'provisions of subpart E
of this part.
(4) The owner or operator shall de
velop and implement safe work prac
tices consistent with § 68.69(d), to con
trol the entrance, presence, and exit of
the contract owner or operator and
contract employees in covered process
areas.
(5) The owner or operator shall peri
odically evaluate the performance of
the contract owner or operator in ful
filling their obligations as specified in
paragraph (c) of this section.
(c) Contract owner or operator respon
sibilities. (1) The contract owner or op
erator shall assure that each contract
employee is trained in the work prac
tices necessary to safely perform his/
her job.
(2) The contract owner or operator
shall assure that each contract em
ployee is instructed in. the known po
tential fire, explosion, or toxic release'
hazards related to his/her job and the
process, and the applicable provisions
of the emergency action plan.
(3) The contract owner or operator
shall document that each contract em
ployee has received and understood the
training required by this section. The
contract owner or operator shall pre
pare a record which contains the iden
tity of the contract employee, the date
of training", and the means used to
verify that the employee understood
the training.
(4) The contract owner or operator
shall assure that each contract em
ployee follows the safety rules of the
stationary source including the safe
work practices required by § 68.69(d).
(5) The contract owner or operator
shall advise the owner or operator of
any unique hazards presented by the
contract owner or operator’s work, or
of any hazards found by the contract
owner or operator’s work.

Subpart E—Emergency Response
SOURCE: 61 FR 31725, June 20, 1996, unless
otherwise noted.

§ 68.90 Applicability.

(a) Except as provided in paragraph
(b) of this section, the owner or oper
ator- of a stationary source with Pro
gram 2 and Program 3 processes shall
comply with-the requirements of §68.95.
(b) The owner or operator of sta
tionary source whose employees will
not respond to accidental releases of
regulated substances need not comply,
with §68.95 of this part provided that
they meet the following:
(1) For stationary sources with any
regulated toxic substance held in a
process above the threshold quantity,
the stationary source is included in the
community emergency response plan
developed under 42 U.S.C. 11003;
(2) For stationary sources with only
regulated flammable substances held in
a process above the threshold quantity,
the owner or operator has coordinated
response actions with the local fire de
partment;. and
(3) Appropriate mechanisms are in
place to notify emergency responders
when there is a need for a response.
Effective
date
Note : At 82 FR 4701, Jan.
13, §68.90 was revised, effective Mar. 14, 2017.
At 82 FR 8499, Jah. 26, 2017, this amendment
was until Mar. 21, 2017. At 82 FR 13968, Mar.
16, 2017, this amendment was further delayed
until June 19, 2017. At 82 FR 27133, June 14,
2017, this amendment was further delayeduntil Feb. 19, 2019. For the convenience of
the user, the added text is set forth as fol
lows:
§ 68.90

Applicability.

(a) Responding stationary source. Except as
provided in paragraph (b) of this section, the
owner or operator of a stationary source
with Program 2 and Program 3 processes
shall comply with the requirements of
§§68.93, 68.95, and 68.96.
(b) Non-responding stationary source. The
owner or operator of a stationary source
whose employees will not respond to acci
dental, releases of regulated substances need
not comply with §68.95 of this part provided
that:
(1) For stationary sources with any regu
lated toxic substance held in a process above
the threshold quantity, the stationary
source is included in the community emer
gency response plan developed under 42
U.S.C. 11003;
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(2) For stationary sources with only regu
lated flammable substances held in a process
above the threshold Quantity, the owner or
operator has coordinated response actions
with the local fire department;
(3) Appropriate mechanisms are in place to
notify emergency responders when there is a
need for a response;
(4) The owner or operator performs the an
nual emergency response coordination ac
tivities required under §68.93; and
(5) The owner or operator performs the an
nual notification exercises required under
§ 68.96(a).

§68.93 Emergency response coordina
tion activities.

The owner or operator of a sta
tionary source shall coordinate re
sponse needs with local emergency
planning and response organizations to
determine how the stationary source is
addressed in the community emer
gency response plan and to ensure that
local response organizations are aware
of the regulated substances at the sta
tionary source, their quantities, the
risks presented by covered processes,
and the resources and capabilities at
the stationary source to respond to an
accidental release of a regulated sub
stance.
(a) Coordination shall occur at least
annually, and more frequently if nec
essary, to address changes: At the sta
tionary source; in the stationary
source’s emergency response and/or
emergency action plan; and/or in the
community emergency response plan.
(b) Coordination shall include pro
viding to the local emergency planning
and response organizations: The sta
tionary source’s emergency response
plan if one exists; emergency action
plan; updated emergency contact infor
mation; and any other information
that local emergency planning and re
sponse organizations identify as rel
evant to local emergency response
planning. For responding stationary
sources, coordination shall also include
consulting with local emergency re
sponse officials to establish appro
priate schedules and plans for field and
tabletop exercises required under
§ 68.96(b). The owner or operator, shall
request an opportunity to meet with
the local emergency planning com
mittee (or equivalent) and/or local fire
department as appropriate to review
and discuss these materials.

(c) The owner or operator shall docu
ment coordination with local authori
ties, including: The names of individ
uals involved and their contact infor
mation (phone number, email address,
and organizational affiliations); dates
of coordination activities; and nature
of coordination activities.
Effective
Date Note : At 82 FR 4701, Jan.
13, §68.93 was added, effective Mar. ■ 14, 2017.
At 82 FR 8499, Jan. 26, 2017, this amendment
was until Mar. 21, 2017. At 82 FR 13968, Mar.
16, 2017, this amendment was further delayed
until June 19, 2017. At 82 FR 27133, June 14,
2017, this amendment was further delayed
until Feb. 19, 2019.

§ 68.95 Emergency response program.

(a) The owner or operator shall de
velop and implement an emergency re
sponse program for the purpose of pro
tecting public health and the environ
ment. Such program shall include the
following elements:
(1) An emergency response plan,
which shall be maintained at the sta
tionary source and contain at least the
following elements:
(1) Procedures for informing the pub
lic and local emergency response agen
cies about accidental releases;
(ii) Documentation of proper first-aid
and emergency medical treatment nec
essary to treat accidental human expo
sures; and
(ill) Procedures and measures for
emergency response after an accidental
release of a regulated substance;
(2) Procedures for the use of emer
gency response equipment and for its
inspection, testing, and maintenance;
(3) Training for all employees in rel
evant procedures; and
(4) Procedures to review and update,
as appropriate, the emergency response
plan to reflect changes at the sta
tionary source and ensure that employ
ees are informed of changes.
(b) A written plan that complies with
other Federal contingency plan regula
tions or is consistent with the ap
proach in the National Response
Team’s Integrated Contingency Plan
Guidance (“One Plan”) and that,
among other matters, includes the ele
ments provided in paragraph (a) of this
section, shall satisfy the requirements
of this section if the owner or operator
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also complies with paragraph (c) of this ator of a stationary source with any
Program 2 or Program 3 process shall
section.
(c) The emergency response plan de conduct an exercise of the stationary
veloped under paragraph (a)(1) of this "source’s emergency response notifica
section shall be coordinated with the tion mechanisms required under
community emergency response plan § 68.90(a)(2) or §68.95(aXl)(i), as appro
developed under 42 U.S.C. 11003. Upon priate. Owners or operators of respond
request of the local emergency plan ing stationary sources may perform
ning committee or emergency response the notification exercise as part of the
officials, the owner or operator shall tabletop and field exercises required in
promptly provide to the local emer paragraph (b) of this section. The
gency response officials information owner/operator shall maintain a writ
necessary for developing and imple ten record of each notification exercise
menting the community emergency re conducted over the last five years.
(b) Emergency response exercise pro
sponse plan.
gram. The owner or operator of a sta
Effective
Date Note : At 82 PR 4702, Jan.
13, §68.95 was amended by revising para tionary source subject to the require
graphs (aXD(i) and (c), and adding a sentence ments of §68.95 shall develop and imple
ment an exercise program for its emer
to the end of paragraph (a)(4), effective Mar.
14, 2017. At 82 PR 8499, Jan. 26, 2017, this gency response program, including the
amendment was until Mar. 21, 2017. At 82 PR plan required under § 68.95(a)(1). Exer
13968, Mar. 16, 2017, this amendment was fur cises shall involve facility emergency
ther delayed until June 19, 2017. At 82 PR response personnel and, as appropriate,
27133, June 14, 2017, this amendment was fur emergency response contractors. When
ther delayed until Feb. 19, 2019. For the con
venience of the user, the added text is set planning emergency response field and
tabletop exercises, the owner or oper
forth as follows:
ator shall coordinate with local public
68.95 Emergency response program.
emergency response officials and invite
them to participate in the exercise.
(a)* * *
(1) * * *
The emergency- response exercise pro
<i) Procedures for informing the public and gram shall include:
the appropriate Federal, state, and local
(1) Emergency response field exercises.
emergency response agencies about acci The owner or operator shall conduct
dental releases;
field exercises involving the simulated
accidental release of a regulated sub
*****
stance (i.e., toxic substance release or
(4) * * * ipke owner or operator shall review release of a regulated flammable sub
and update the plan as appropriate based on stance involving a fire and/or explo
changes at the stationary source or new in sion).
formation obtained from coordination activi- '
(i) Frequency. As part of coordination
ties, emergency response exercises, incident with local emergency response officials
investigations, or other available informa required by §68.93, the owner or oper
tion, and ensure that employees are in
ator shall consult with these officials
formed of the changes.
to establish an appropriate frequency
for field exercises, but at,a minimum,
*****
shall conduct a field exercise at least
(c) The emergency response plan developed once every ten years.
under paragraph (a)(1) of this section-shall be
(ii) Scope. Field exercises shall in
coordinated with the community emergency clude: Tests of procedures to notify the
response plan developed under 42 U.S.C.
public and the appropriate Federal,
11003. Upon request of the LEPC or emer
gency response officials, the owner or oper state, and local emergency response
ator shall promptly provide to the local agencies about an accidental- release;
emergency response officials information tests of procedures and measures for
necessary for developing and implementing emergency response actions including
the community emergency response plan.
evacuations and medical treatment;
tests of communications systems; mo
§ 68.96 Emergency response exercises,
bilization of facility emergency re
(a) Notification exercises. At least once sponse personnel, including contrac
each calendar year, the owner or oper tors, as appropriate; coordination with
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local emergency responders; emergency
response equipment deployment; and
any other action identified in the
emergency response program, as appro
priate.
(2) Tabletop exercises. The owner or
operator shall conduct a tabletop exer
cise involving the simulated accidental
release of a regulated substance.
(i) Frequency. As part of coordination
with local emergency response officials
required by §68.93, the owner or oper
ator shall consult with these officials
to establish an appropriate frequency
for tabletop exercises, but at a min
imum, shall conduct a field exercise at
least once every three years.
(ii) Scope. The exercise shall include
discussions of: Procedures to notify the
public and the appropriate Federal,
state, and local emergency response
agencies; procedures and measures for
emergency response including evacu
ations and medical treatment; identi
fication of facility emergency response .
personnel and/or contractors and their
responsibilities; ' coordination with
local emergency responders; procedures
for emergency response equipment de
ployment; and any other action identi
fied in the emergency response plan, as '
appropriate.
(3) Documentation. The owner/oper
ator shall prepare an evaluation report
within 90 days of each exercise. The re
port shall include: A description of the
exercise scenario; names and organiza
tions of each participant; an evaluation
of the exercise results including lessons
learned; recommendations for improve
ment or revisions to the emergency re
sponse exercise program and emer
gency response program, and a sched
ule to promptly address and resolve
recommendations.
(c) Alternative means of meeting exer
cise requirements. The owner or operator
may satisfy the requirement to con
duct. notification, field and/or tabletop
exercises through:
(1) Exercises conducted to meet other
Federal, state or local exercise require
ments, provided the exercise meets the
requirements of paragraphs (a) and/or
(b) of this section, as appropriate.
(2) Response to an accidental release,
provided the response'includes the ac
tions indicated in paragraphs (a) and/or
(b) of this section, as appropriate.

When used to meet field and/or tabletop exercise requirements, the owner
or operator shall prepare an after-ac
tion report comparable to the exercise
evaluation report required in para
graph (b)(3) of this section, within 90
days of the incident.
Effective
Date Note : At 82 FR 4702, Jan.
13, §68.96 was added, effective Mar. 14, 2017.
At 82 FR 8499, Jan. 26, 2017, this amendment
was until Mar. 21, 2017. At 82 FR 13968, Mar.
16, 2017, this amendment was further delayed
until June 19, 2017. At 82 FR 27133, June 14,
2017, this amendment was further delayed
until Feb. 19, 2019.

Subpart F—Regulated Substances
for Accidental Release Prevention
Source : 59 FR 4493, Jan. 31, 1994, unless
otherwise noted. Redesignated at 61 FR 31717,
June 20,1996.

§68.100 Purpose.

This subpart designates substances
to be listed under section 112(rX3), (4),
and (5) of the Clean Air Act, as amend
ed, identifies their threshold quan
tities, and establishes the requirements
for petitioning to add or delete sub
stances from the list.
§68.115 Threshold determination.

(a) A threshold quantity of a regu
lated substance listed in §68.130 is
present at a stationary source if the
total quantity of the regulated sub
stance contained in a process exceeds
the threshold.
(b) For the purposes of determining
whether more than a threshold quan
tity of a regulated substance is present
at the stationary source, the- following
exemptions apply:
(1) Concentrations of a regulated toxic
substance in a mixture. It a regulated
substance is present in a mixture and
the concentration of the substance is
below one. percent by weight of the
mixture, the amount of the substance
in the mixture need not be considered
when determining whether more than a
threshold quantity is present at the
stationary source. Except for oleum,
toluene 2,4-diisocyanate, toluene 2,6'diisocyanate, and toluene diisocyanate
(unspecified isomer), if the concentra
tion of the regulated substance in the
mixture is one percent or greater by
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weight, but the owner or operator can
demonstrate that the partial pressure
of the regulated substance in the mix
ture (solution) under handling or stor
age conditions in any portion of the
process is less than 10 millimeters of
mercury (mm Hg), the amount of the
substance in the mixture in that por
tion of the process need not be consid
ered when determining whether more
than a threshold quantity is present at
the stationary source. The owner or op
erator shall document this partial pres
sure measurement or estimate.
(2) Concentrations of a regulated flam
mable substance in a mixture, (i) General
provision. If a regulated substance is
present in a mixture and the con
centration of the substance is below
one percent by weight of the mixture,
the mixture need not be considered
when determining whether more than a
threshold quantity of the regulated
substance is present at the stationary
source. Except as provided in para
graph (b)(2) (ii) and (iii) of this section,
if the concentration of the substance is
one percent or greater by weight of the
mixture, then, for purposes of deter
mining whether a threshold quantity is
present at the stationary source, the
entire weight of the mixture shall be
treated as the regulated substance un
less the owner or operator can dem
onstrate that the mixture itself does
not have a National Fire Protection
AssoeiaLtion flammability hazard rat
ing of 4. The demonstration shall be in
accordance with the definition of flam
mability hazard rating 4 in the NFPA
704, - Standard System for the Identi
fication of the Hazards of Materials for
Emergency Response, National Fire
Protection Association, Quincy, MA,
1996. Available from the National Fire
Protection
Association,
1
Batterymarch Park, Quincy, MA 022699101. This incorporation by reference
was approved by the Director of the
Federal Register in accordance with 5
U.S.C. 552(a) and 1 CFR part 51. Copies
may be inspected at the Environmental
Protection Agency Air Docket (6102),
Attn: Docket No. A-96-08, Waterside
Mall, 401 M. St. SW., Washington DC;
or at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or

go
to;
http://www.archives.gov/
federal_register/
code_of_federal_regulations/
ibr_locations.html. Boiling point and
flash point shall be defined and deter
mined in accordance with NFPA 30,
Flammable and Combustible Liquids
Code, National Fire Protection Asso
ciation, Quincy, MA, 1996. Available
from the National Fire Protection As
sociation, 1 Batterymarch Park, Quin
cy, MA 02269-9101. This incorporation
by reference was approved by the Di
rector of the Federal Register in ac
cordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be inspected at the
Environmental Protection Agency Air
Docket (6102), Attn: Docket No. A-9608, Waterside Mall, 401 M. St. SW.,
Washington DC; or at the National Ar
chives and Records Administration
(NARA). For information on the avail
ability of this material at NARA, call
202-741-6030,
or
go
to:
http://
www.archives.gov/federal_register/
code_of_federal_jegulations/
ibr_locations.html. The owner or oper
ator shall document the National Fire
Protection Association flammability
hazard rating.
(ii) Gasoline. Regulated substances in
gasoline, when in distribution or re
lated storage for use as fuel for inter
nal combustion engines, need not be
considered when determining whether
more than a threshold quantity, is
present at a stationary source.
(iii) Naturally occurring hydrocarbon
mixtures. Prior to entry into a natural
gas processing plant or a petroleum re
fining process unit, regulated sub
stances in naturally occurring hydro
carbon mixtures need not be considered
when determining whether more than a
threshold quantity is present at a sta
tionary source. Naturally occurring
hydrocarbon mixtures include, any'
combination of the following: conden
sate, crude oil, field gas, and produced
water, each as defined in §68.3 of this
part.
(3) Articles. Regulated substances con
tained in articles need not be consid
ered when determining- whether more
than a threshold quantity is present at
the stationary source.
(4) Uses. Regulated substances, when
in use for the following purposes, need
not be included in determining whether
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more than a threshold quantity is
present at the stationary source:
(i) Use as a structural component of
the stationary source;
(ii) Use of products for routine jani
torial maintenance;
(iii) Use by employees of foods, drugs,cosmetics, or other personal items con
taining the regulated substance; and
(iv) Use of regulated substances
present in process water or non-contact
cooling water as drawn from the envi
ronment or municipal sources, or use
. of regulated substances present in air
used either as compressed air or as part
of combustion.
(5) Activities in laboratories. If a regu
lated substance is manufactured, proc
essed, or used in a laboratory at a sta
tionary source under the supervision of
a technically qualified individual as de
fined in §720.3(ee) of this chapter, the
quantity of the substance' need not be
considered in determining whether a
thi’eshold quantity is present. This ex
emption does not apply to:
(i) Specialty chemical production;
(ii) Manufacture, processing, or use
of substances in pilot plant scale oper
ations; and
(iii) Activities conducted outside the
laboratory.

verse effects to human health or the
environment.
(d) No substance for which a national
primary ambient air quality standard
has been established shall be added to
the list. No substance regulated under
title VI of the Clean Air Act, as amend
ed, shall be added to the list.
(e) The burden of proof is on the peti
tioner to demonstrate that the criteria
for addition and deletion are met. A pe
tition will be denied if this demonstra
tion is not made.
(f) The Administrator will not accept
additional petitions on the same sub
stance following publication of a final
notice of the decision to grant or deny
a petition, unless new data becomes
available that could significantly af
fect the basis for the decision.
(g) Petitions to modify the list of
regulated substances must contain the
following:
(1) Name and address-, of the peti
tioner and a brief description of the organization(s) that the petitioner rep
resents, if applicable;
(2) Name, address, and telephone
number of a contact person for the pe
tition;
(3) Common chemical name(s), com
mon synonym(s). Chemical Abstracts
Service number, and chemical formula
[59 PR 4493, Jan. 31, 1994. Redesignated at 61' and structure;
PR 31717, June 20, 1996, as amended at 63 PR
(4) Action requested (add or delete a
645, Jan. 6,1998; 69 PR 18803, Apr. 9, 2004]
substance);
(5) Rationale supporting the peti
§68.120 Petition process.
tioner’s position; that is, how the sub
(a) Any person may. petition the Ad stance meets the criteria for addition
ministrator to modify, by addition or and deletion. A short summary of the
deletion, the list of regulated sub rationale must be submitted alongstances identified in §68.130. Based on with a more detailed narrative; and
the information presented by the peti
(6) Supporting data; that is, the peti
tioner, the Administrator may grant or tion must include sufficient informa
deny a petition.
tion to scientifically support the re
(b) A substance may be added to the quest to modify the list. Such informa
list If, in the case .of an accidental re tion shall include:
lease, it is known to cause or may be
(i) A list of all support documents;
reasonably anticipated to cause death,
(ii) Documentatioh of literature
injury, or serious adverse effects to searches conducted, including, but not
human health or the-environment.
limited to, identification of the data(c) A substance may be deleted from base(s) searched, the search strategy,
the list if adequate data on the health dates covered, and printed results;
and environmental effects of the sub
(iii) Effects data (animal, human, and
stance are available to determine that environmental ' test data) indicating
the substance, in the case of an acci the potential for death, injury, or seri
dental release, is not known to cause ous adverse human and environmental
and may not be reasonably anticipated impacts from acute exposure following
to cause death, injury, or serious ad an accidental r-elease; printed copies of
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the data sources, in English, should be
provided; and
(iv) Exposure data or previous acci
dent history data, indicating the po
tential for serious adverse human
health or environmental effects from
an accidental release. These data may
include, but are not limited to, phys
ical and chemical properties of the sub
stance, such as vapor pressure; mod
eling results, including data and as
sumptions used and model documenta
tion; and historical accident data, cit
ing data sources.
(h) Within 18 months of receipt of a
petition, the Administrator shall pub
lish in the Federal
Register
a notice
either denying the petition or granting
the petition and proposing, a listing.
§ 68.125 Exemptions.

Agricultural nutrients. Ammonia used

as an agricultural nutrient, when held

by farmers, is exempt from all provi
sions of this part.
§68.126 Exclusion.

Flammable Substances Used as Fuel or
Held for Sale as Fuel at Retail Facilities.
A flammable substance listed in Tables
3 and 4 of §68.130 is nevertheless ex
cluded from all provisions of this part
when the substance is used as a fuel or
held for sale as a fuel at a retail facil
ity.
[65 FR 13250, Mar. 13, 2000]

§68.130 List of substances.

(a) Regulated toxic and flammable
substances under section 112(r) of the
Clean Air Act are the substances listed
in Tables 1, 2, 3, and 4. Threshold quan
tities for listed toxic and flammable
substances are specified in the tables.
(b) The basis for placing toxic and
flammable substances on the list of
regulated substances are explained in
the notes to the list. :
Table 1 to §68.130—List of Regulated
Toxic Substances
and Threshold
Quan tities
for Accidental
Release
Prevention
(Alphabetical Order—77 Substances]
Chemical name
Acrolein (2Propenal].

CAS No.
107-02-8

Threshold
quantity
(lbs)

Basis for
listing

Page 74 of 122

Table 1 to §68.130—List of Regulated
Toxic Substances
and Threshold
Quan tities
for
accidental
Release
Preven tion —Continued
[Alphabetical Order—77 Substances]
Chemical name
Acrylonitrile [2Propenenitrile].
Acrylyi chloride
(2-Prop'enoyl
chloride].
Ally! alcohol [2Rropen-l-ol].
Allylamine [2Propen-I*
amine].
Ammonia (anhy
drous).
Ammonia (cone
20% or greater).
Arsenous tri
chloride.
Arsine ................
Boron trichloride
[Borane,
trichloro-].
Boron trilluoride
[Borane,
trifluoro-].
Boron trifluoride
compound with
methyl ether
(1:1) (Boron,
trifluoro [oxybis
[metane]]-, T-4-.
Bromine.............
Carbon disulfide
Chlorine.............
Chlorine dioxide
[Chlorine oxide
(CI02)].
Chloroform
[Methane,
trichloro-].
Chloromethyl
ether [Methane,
oxybis[chloro-].
Chloromethyl
methyl ether
[Methane,
chloromethoxy].
Crotonaldehyde
[2-Butenal],
Crotonaldehyde,
(E)- [2-Butenal,
(E)-].
Cyanogen chlo
ride:
Cyclohexylamine
[Cyclohexanamine].
Diborane............
Dimethyldichlorosilane [Silane,
dichlorodimeth-

* CAS No.

Threshold
quantity
(lbs)

107-13-1

20,000

814-68-6

Basis for
listing
b

5,000 b

107-18-61

15,000

b

107-11-9

10,000

b

7664-41-7

10,000

a, b

7664-41-7

20.000

a, b

7784-34-1

15,000

b

7784-42-1
10294-34-5

b
5,000 b

7637-07-2

5,000 b

353-42-4

15,000 b

1,000

7726-95-6
75-15-0
7782-50-5
10049-04-4

10,000
20,000

2,500
1,000

67-66-3

a, bb
a, b
c .

20,000

b

1,000

b

107-30-2

5,000

b

4170-30-3

20,000

b

123-73-9

20,000

b

506-77-4

10,000

c

108-91-8

15,000

b

19287-45-7
75-78-5

2,500
5,000

bb

542-88-1

.

yi-I.

5,000 b
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Table 1 to §68.130—List of Regulated
Toxic Substances
and Threshold
Quan tities
FOR ACCIDENTAL RELEASE PREVENTION—Continued

TABLE 1 TO §68.130—LIST OF REGULATED

Toxic Substances
tities
tion

[Alphabetical Order—-77 Substances]
Chemical name
1,1-

Dimethylhydraztne [Hydrazlne, 1,1-di
me thy!-].
Epichlorohydrin
[Oxirane,
(chloromethyl)-].
Ethylenediamine
[1,2Ethanediamine],
Ethyleneimine
[Aziridine],
Ethylene oxide
[Oxirane].
Fluorine ..............
Formaldehyde
(solution).
Furan .... ;............
Hydrazine ...........
Hydrochloric acid
(cone 37% or
greater).
Hydrocyanic acid
Hydrogen chlo
ride (anhy
drous) (Hydro
chloric acid].
Hydrogen fluo
ride/
Hydrofluoric
acid (cone 50%
or greater) *
[Hydrofluoric
acid].
Hydrogen selenide.
Hydrogen sulfide
Iron,
pentacarbonyl(Iron carbonyl
(Fe(CO)5),
(TB-5-11)-].
Isobutyronitrile
[Propanenitrile,
2-methyl-].Isopropyl
chloroformate •
[Carbonochloridic acid, 1methylethyl
ester].
Methacrylonitrile
[2Rropenenitrile,
2-methyl-].
Methyl chloride
[Methane,
chloro-J.
Methyl
chloroformate
[Carbonochloridic acid,
methylester].

CAS No.

Threshold
quantity.
(lbs)

Basis for
listing

15,000

b

106-89-8

20,000

b

107-15-3

20,000

b

151-56-4

10,000

b

75-21-8

10,000

a, b

7782-41-4
50-00-0

b
15,000 b

110-00-9
302-01-2
7647-01-0

5,000 b
15,000 b
15,000 d

1,000

74-90-8
7647-01-0

2,500 a, b
5,000 a

7664-39-3

1,000

7783-06-4
13463-40-6

78-82-0
108-23-6

a, b

500 b
a, b
2,500 b

10,000

20,000

b

15,000 b

126-98-7

10,000

b

74-87-3

10,000

a

79-22-1

Threshold
Release

Quan Preven -

[Alphabetical Order—-77 Substances]

57-14-7

7783-07—5

and

Accidental
—Continued
for

5,000 b

Chemical name
Methyl hydrazine
[Hydrazine,
methyl-].
Methyl isocyanate
[Methane,
isocyanato-].
Methyl mercaptan
[Methanethiol].
Methyl
thiocyanate
[Thiocyanic
acid, methyl
ester].
Methyltrichlorosilane [Silane,
trichloromethyl1.
Nickel carbonyl ...
Nitric acid (cone
80% or greater).
Nitric oxide [Nitro
gen oxide
(NO)].
Oleum (Fuming
Sulfuric acid)
[Sulfuric acid,
mixture with
sulfur trioxide]1.
Peracetic acid
[Ethaneperoxoic acid].
Perchloromethylmercaptan
[Methanesulfenyl chloride,
trichloro-].
Phosgene [Car
bonic dichlo
ride].
Phosphine .........
Phosphorus
oxychloride
[Phosphory!
chloride].
Phosphoms tri
chloride [Phos
phorous tri
chloride].
Piperidine ..........
Propionitrile
[Propanenitrile].
Propyl
chloroformate
[Carbonochloridic acid,
propylester].
Propyleneimine
[Aziridine, 2methyl-J.
Propylene oxide
[Oxirane, meth-

yi-l-

Sulfur dioxide
(anhydrous).

CAS No.

Threshold
quantity
(lbs)

Basis for
listing

60-34-4

15,000

b

624-83-9

10,000

a, b

74-93-1

10,000

b

556-64-9

20,000

b

75-79-6

5,000

b

13463-39-3
7697-37-2

1,000

15,000

b
b

10102-43-9

10,000

b

8014-95-7

10,000

e

79-21-0

10,000

b

594-42-3

10,000

b

75-44-5

500

7803-^51-2
10025-87-3

5,000
. 5,000

b
b

7719-12-2

15,000

b

110-89-4
107-12-0

15,000
10,000

b
b

109-61-5

15,000

b

75-55-8

10,000

b

75-56-9

10,000

b

7446-09-5.

a, b

5,000 a, b
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Table 1 to §68.130—List of Regulated
Toxic Substances
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Table 1 to §68.130—list of regulated
Toxic Substances
and Threshold
Quan tities
for
Accidental
Release
Preven tion —Continued

[Alphabetical Order—*77 Substances]

[Alphabetical Order—77 Substances],
CAS No.

Chemical name
Sulfur tetrafluoride [Sulfur
fluoride (SF4),
(T-4)-].
Sulfur trioxide ....
Tetramethyllead
[Plumbane,
tetramethyl-].
Tetranitromethane (Meth
ane, tetranitro-].
Titanium tetra
chloride [Tita
nium chloride
(TICI4) (T-4)-].
Toluene 2,4diisocyanate
(Benzene, 2,4diisocyanato-1methyl-J1.
Toluene 2,6diisocyanate
(Benzene, 1,3diisocyanato-2methyl-]1.

Table

2

to

Threshold > Basis for
quantity
listing
(lbs)
2,500

7783-60-0

b

10,000

a, b
b

509-14-8

10,000

b

7550-45-0

2,500

b

584-84-9

10,000

a

91-08-7

10,000

7446-11-9
75-74-1

§68.130—List

10,000

■

of

Page 76 of 122

a

Regulated

Chemical name

CAS No.

Toluene
diisocyanate
(unspecified
isomer) [Ben
zene, 1,3diisocyanatomethyl-]1.
Trimethylchlorosilane [Silane,
chlorotrimethyl]•
Vinyl acetate
monomer [Ace
tic acid ethenyl
ester].

Threshold
quantity
(lbs)

Basis for
listing

26471-62-5

10,000

a

75-77-4

10,000

b

108-05-4

15,000

b

1The mixture exemption in §68.115(b)(1) does not apply to
the substance.
Note : Basis for Listing:
a Mandated for listing by Congress,
b On EHS list, vapor pressure 10 mmHg or greater,
c Toxic gas.
d Toxicity of hydrogen chloride, potential to release hydro
gen chloride, and history of accidents.
e Toxicity of sulfur trioxide and sulfuric acid, potential to
release sulfur trioxide, and history of accidents.

Toxic Substances

and

Threshold

Quantities

for

ACCIDENTAL RELEASE PREVENTION
[CAS Number Order—77 Substances]

CAS No.
50-00-0
57-14-7
60-34-4
67-66-3
74-87-3
74-90-8
74-93-1
75-15-0
75-21-8
75-44-5
75-55-8
75-56-9
75-74-1
75-77-4
' 75-78-5
75-79-6
78-82-0
79-21-0
79-22-1
91r08-7
106-89-8
107-02-8
107-11-9
107-12-0
107-13-1
107-15-3
107-18-6
107-30-2
108-05-4
108-23-6

Chemical name

1,1-Dimethylhydrazine (Hydrazine, 1,1-dimethyl-]......................................................................
Methyl hydrazine [Hydrazine, methyl-] .......................................................................................
Chloroform [Methane, trichloro-]..................................................................................................
Methyl chloride [Methane, chloro-] ............................................................................................ .
Hydrocyanic acid..........................................................................................................................
Methyl mercaptan [Methanethiol]................................................................................................
Carbon disulfide...........................................................................................................................
Ethylene oxide [Oxirane]............................................. ................................................................
Phosgene [Carbonic dichloride]...................................................................................................
Propyleneimine [Aziridine, 2-methyl-] .................. ..................................................................
Propylene oxide [Oxirane, methyl-] .............................................................................................
Tetramethyllead [Plumbane, tetramethyl-]...................................................................................
Trimethylchlorosilane [Silane, chlorotrimethyl-] ..........................................................................
Dimethyldichlorosifane [Silane, dichlorodimethyl-]......................................................................
Methyltrichlorosilahe [Silane, trichloromethyl-] ...........................................................................
tsobutyronitrile [Propanenitrile, 2-methyl-] ..................................................................................
Peracetic acid [Ethaneperoxoic acid] ............................................... ..........................................
Methyl chloroformate [Carbonochloridic acid, methylester]........................................................
Toluene 2,6-diisocyanate [Benzene, l.d-diisocyanato^-methyl-]1 .................................. .........
Epichlorohydrin (Oxirane, (chloromethyl)-] .................................................................................
Acrolein [2-Propenal] ....
Allylamine (2-Propen-1-amine].......................................................................................... ..........
Propionitrile [Propanenitrile]............................................... .........................................................
Acrylonitrile [2-Propenenitrile]......................................................................................................
Ethylenediamine [1,2-Ethanediarriine] .............................................................................. ..........
Ally! alcohol [2-Propen-1-ol].............................................................. ........................ .................
Chloromethyl methyl ether [Methane, chloromethoxy-]..............................................................
Vinyl acetate monomer [Acetic acid ethenyl ester]....................................................................
Isopropyl chloroformate [Carbonochloridic acid, 1-methylethyl ester].......................................

Threshold
quantity
(lbs)

Basis
for
list
ing

15,000
15,000
15,000

b
b
b
20,000
b
10,000
a
2,500 a, b
10,000
b
20,000
b
10,000
a, b
500 a, b
10,000
b
10,000
b
10,000
b
10,000
b
5,000 b
5,000 b
20,000
b
10,000
b
5,000 b
10,000
a
20,000
b
5,000 b
10,000
b
10,000
b
20,000
b
20.000
b
15,000 b
5,000 b
15,000 b
15,000 b
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to
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Accidental
Release
Prevention
—Continued

Quantities

for

[CAS Number Order—77 Substances]
Threshold
quantity
(lbs)

Chemical name

CAS No.
108-91-8
109-61-6
110-00-9
110-89-4
123-73-9
126-98-7
151-56-4
302-01-2
353-42-4
506-77-4
509-14-8
542-68-1
556-64-9
584-84-9
594-42-3
624-83-9
814-68-6
4170-30-3
7446-09-5
7446-11-9
7550-45-0
7637-07-2
7647-01-0
7647-01-0
7664-39-3
7664-41-7
7664-41-7
7697-37-2
7719-12-2
7726-95-6
7782-41-4
7782-50-5
7783-06-4
7783-07-5
7783-60-0
7784-34-1
7784-42-1
7803-51-2
8014-95-7
10025-87-3
• 10049-04-4
10102-43-9
10294-34-5
13463-39-3
13463-40-6
19287-^5-7
26471-62-5.

15,000
15,000
5,000
15,000

Cyclohexylamine [Cyctohexanamine] ........................
Propyl chloroformate [Carbonochloridic acid, propylester].................................... ....................
Piperidine .............................................
Crotonatdehyde, (E)- [2-Butenal, (E)-].
Methacrylonitrile [2'Propenenitrile, 2-methyl-] ............................................................................
Ethyleneimine [Aziridine].................
Hydrazine .............................................
Boron trifluoride compound with methyl ether (1:1) [Boron, trifluoro[oxybis[methane]]-, T-4- ..
Cyanogen chloride ..............................
..........................................
Tetranitromethane [Methane, tetranitro-]....................................................................................
Chioromethyl ether [Methane, oxybisfchloro-}............................................................................
Methyl thiocyanate ffhiocyanic acid, methyl ester]....................................................................
Toluene 2,4-diisocyanate [Benzene, 2,4-diisocyanato-1-methyl-}1 ...........................................
Perchloromethylmercaptan [Melhanesulfenyl chloride, trichloro-j....
Methyl isocyanate [Methane, isocyanato-] .................................................................................
Acrylyl chloride (2-Propenoyl chloride] ........................................................................................
Crotonaldehyde [2-Butenal].........................................................................................................
Sulfur dioxide (anhydrous)...........................................................................................................
Sulfur trioxide................
Titanium tetrachloride [Titanium chloride (TiC!4) (T-4)-].............................................................
Boron trifluoride [Borane, trifluoro-] ...... ....................................................................................
Hydrochloric acid (cone 37% or greater)..................
Hydrogen chloride (anhydrous) (Hydrochloric acid] ..
Hydrogen fluoride/Hydrofluoric acid (cone 50% or greater) [Hydrofluoric acid]........................
Ammonia (anhydrous)........................................................................................ :........................
Ammonia (cone 20% or greater) .............................................. ..................................................
Nitric acid (cone 80% or greater)................ :...............................................................................
Phosphorus trichloride [Phosphorous trichloride].......................................................................
Bromine............ i......................
Fluorine ....................................
Chlorine........ ;..........................
Hydrogen sulfide......................
Hydrogen selenide...................
Sulfur tetrafluoride [Sulfur fluoride (SF4), (T-4)-]........................................................................
Arsenous trichloride ................

20,000
10,000
10,000

15,000
15,000
10,000
10,000
1,000
20,000
10,000
10,000
10,000

5,000
20,000

5,000
10,000

2,500
5,000
15,000
5,000
1,000
10,000
20,000

15,000
15,000
10,000
1,000

2,500
10,000

500
2,500
15,000
1,000

Phosphine ...............................
Oleum (Fuming Sulfuric acid) [Sulfuric acid, mixture with sulfur trioxide]1 ...............................
Phosphorus oxychloride [Phosphoryl chloride]...........................................................................
Chlorine dioxide [Chlorine oxide (CIO2)].....................................................................................
Nitric oxide [Nitrogen oxide (NO)]................................................................................................
Boron trichloride [Borane, trichloro-]...........................................................................................
Nickel carbonyl.............................................................................................................................
Iron, pentacarboriy!- [Iron carbonyl (Fe(CO)5), (TB-5-11)-]....................................
Diborane.......................................................................................................................................
Toluene diisocyanate (unspecified isomer) [Benzene,'1,3-diisocyanatomethyl-1]1 ..................^

5,000
10,000

5,000
1,000
10.000

5,000
1,000

2,500
2,500

•

10,000

Basis
for
list
ing
b
b
b
b
b •
b
b
b
b
c
b
b
b
a
b •
a, b
b
b
a, b
a, b*
b
b
d
a
a, b
a, b
a, b
b
b
a, b
b
a, b
a, b
b
b
b
b
b
e
b
c
b
b
b
b
b
a

'The mixture exemption in §68.115(b)(1) does not apply to the substance.
Note : Basis for Listing:
a Mandated for listing by Congress,
b On EHS list, vapor pressure 10 mmHg or greater,
c Toxic gas.
d Toxicity of hydrogen chloride, potential to release hydrogen chloride, and history of accidents,
e Toxicity of sulfur trioxide and sulfuric acid, potential .to release sulfur trioxide, and history of accidents.

Table

3

to

§68.130—List

of

Regulated
Flammable
Substances
Accidental
Release
Prevention

1

and

Threshold

Quantities

for

[Alphabetical Order—63 Substances]
CAS No.

Chemical name

Bromotrifluorethylene (Ethene, bromotrifluoro-].............................................................

75-07-0
74-86-2
598-73-2

Threshold
quantity
(lbs)
10,000
10,000
10,000

Basis for
listing
9
■f
f
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§68.130

Regulated
Flammable
Substances
1 and Threshold
Accidental
Release .Prevention
—Continued

of

Quantities

[Alphabetical Order—63 Substances)
Chemical name

CAS No.

Butane......................................................... ....................................................................
1-Butene........i.................
2-Butene.......................
Butene.............................
2-Butene-cis ....................
2-Butene-trans [2-Butene, (E)]........................................................ ...............................
Carbon oxysulfide [Carbon oxide sulfide (COS))...........................................................
Chlorine monoxide [Chlorine oxide)................................................................................
2-Chloropropylene [1-Rropene, 2-chloro-] ............................................. ......................
1-Chloropropylene [1-Propene, 1-chloro-j .....................................................................
Cyanogen [Ethanedinitrile].........
Cyclopropane ..... ;.......................
Dichlorosilane [Silane, dichloro-].
Difluoroethane [Ethane, 1,1-difluoro-).............................................................................
Dimethylamine [Melhanamine, N-methyl-j......................................................................
2,2-Dimethytpropane [Propane, 2,2-dimethyl-] ...............................................................
Ethane.........................................
Ethyl acetylene [1-Butyne).........
Ethylamine [Ethanaminej................................................................................................
Ethyl chloride [Ethane, chloro-j.......................................................................................
Ethylene [Ethene]...................................................... !.......:............................................
Ethyl ether [Ethane, 1,1'-oxybis-]
Ethyl mercaptan (Ethanethiol)....
Ethyl nitrite [Nitrous acid, ethyl ester].............................................................................
Hydrogen.....................................
Isobutane [Propane, 2-methyl]....
Isopentane [Butane, 2-methyl-]...
Isoprene [1,3-Butadinene, 2-methyl-]..............................................................................
Isopropylamine [2-Propanamine]
Isopropyl chloride [Propane, 2-chloro-)...........................................................................
Methane ...........................................................................................................................
Methylamine [Methanamine] ...........................................................................................
3-Methyl-l-butene ...........
2-MeihyM-butene ................................................. f.........................................................
Methyl ether [Methane, oxybis-].............................................................. .......................
Methyl formate [Formic acid, methyl ester) ....................................................................
2-Methylpropene [1-Propene, 2-methyl-)........................................................................
1,3-Penfadinene..........................
Pentane.......................................
1-Pentene............. :.....................
2-Pentene, (Z)-.................................................................................................................
Propadiene [1,2-PropadieneJ ..........................................................................................
Propane................
Propylene [1-Propene]....................................................................................................
Propyne [1-Propyne]...........................•............................... .............................................
Tetrafluoroethyfene [Ethene, tetrafluoro-J................ .....................................................
Tetramethylsilane [Silane, tetramethyl-]..........................................................................
Trichlorosilane [Silane, trichloro-)........ ...........................................................................
Trifluorochloroethylene [Ethene, chlorotrifluoro-j...........................................................
Trimethylamine [Methanamine, N.N-dimethyl-)................................... ...........................
Vinyl acetylene [1-Buten-3-yne]................ .....................................................................
Vinyl chloride [Ethene, chloro-]............................................ ...........................................
Vinyl ethyl ether [Ethene, ethoxy-]..................................................................................
Vinyl fluoride [Ethene, fluoro-].........................................................................................
Vinylidene chloride [Ethene, 1,1-dichlbro-)........... .........................................................
Vinylidene fluoride [Ethene, 1,1-difluoro-].......................................................................
Vinyl methyl ether [Ethene, methoxy-)......................................................... ..................

106-99-0
106-97-8
106-98-9
107-01-7
25167-67-3
590-18-1
624-64-6
463-58-1
7791-21-1
557-98-2
596-21-6
460-19-5
75-19-4
4109-96-0
75-37-6
124-40-3
463-82-1
74-84-0
107-00-6
75-04-7
75-00-3
74-85-1
60-29-7
75-08-1
109-95-5
1333-74-0
75-28-5
78-78-4
78-79-5
75-31-0
75-29-6
74-82-8
74-89-5
563-45-1
563-46-2
115-10-6
107-31-3
115-11-7
504-60-9
109-66-0
109-67-1
646-04-8
627-20-3
463-49-0
74-98-6
115-07-1
74-99-7
7803-62-5
116-14-3
75-76-3
10025-78-2
79-38-9
75-56-3
689-97-4
75-01-4
109-92-2
75-02-5
75-35-4
75-38-7
107-25-5

Threshold
quantity
(lbs)
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000

"10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000

Basis for
listing
f
f
f
f
f
f
f
f
f
9
g
f
f
f
f
f
f
f
f
f
f
f
g
g
f
f
f
g
g
g
g
f
f
f
g
f
g
1
f
g
9

10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000

g
f
f
f
f
t ■
f

g
g

f
f
f
a, f

g
g
f
f
f

1A flammable substance when used as a fuel or held for sale as a fuel at a retail facility is excluded from all provisions of this
part (see §68.126).
Note : Basis for Listing:
8 Mandated for listing by Congress.
1 Flammable gas.
s Volatile flammable liquid.
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for
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Prevention

1

and

Threshold

Quantities

(CAS Number Order—63 Substances}
CAS No.

Chemical name

74-82-8 .....................
74-84-0
74-85-1
74-86-2
74-89-5

Methane..................................................................................
Ethane ..........
Ethylene [Ethene]..........................:.......................................
Acetylene [ElhyneJ ................................................................
Methylamine [Methanamine]........................................ .........

75-00-3 .....................
75-01-4
75-02-5
75-04-7
75-07-0
75-08-1
75-19-4
75-28-5
75-29-6
75-31-0
75-35-4
75-37-6
75-38-7
75-50-3
75-76-3

Ethyl chloride [Ethane, chloro-].............................................
Vinyl chloride (Ethene, chloro-j.............................................
Vinyl fluoride (Ethene, fluoro-j...............................................
Ethylamine [Ethanamine] ....
Acetaldehyde.......................
Ethyl mercaptan [Ethanethiol]...............................................
Cyclopropane ......................
Isobutane [Propane, 2-methyl}..............................................
Isopropyl chloride [Propane, 2-chloro-]...... :.........................
isopropylamine (2-Propanamine} ..........................................
Vinylidene chloride [Ethene, 1,1-dichloro-] .......................
Difluoroethane [Ethane, 1,1-difluoro-]...................................
Vinylidene fluoride [Ethene, 1,1-difluoro-).............................
Trimethylamine [Methanamine, N, N-dimethyl-]...................
Tetramethylsilane [Silane, tetramethyl-].......... .....................

• CAS No.

Threshold
quantity
(lbs)

60-29-7
74-82-8
74-84-0
74-85-1
74-86-2
74-89-5
74-98-6
74-99-7
75-00-3
75-01-4
75-02-5
75-04-7
.75-07-0
75-08-1
75-19-4
75-28-5
75-29-6
75-31-0
75-35-4
75-37-6
75-38-7
75-50-3
75-76-3
78-78-4

10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000

Basis for
listing
g
f
f
f
f
f
f
f
f
a,
f
f
g
g
f
f
g
g
g
f
f
f
g

.
f

•

.

g
loiooo f
10,000
f
10,000 f
10,000
f
10,000 f
10,000
f
10,000
f
10,000
g
10,000
g
10,000
g
10,000
g
10,000 f
10,000
f
10,000
f
10,000
f
10,000
f
f
10,000
10,000
f
10,000
f
10,000
f
10,000
f
10,000
f .
10 000

79-38-9 .....................
106-97-8 ...................
106-98-9 ..
196-99-0 ..
107-00-6 ..
107-01-7 ..
107-25-5 ..
107-31-3 ..
109-66-0 ................. .
109-67-1 ...................
109-92-2 ...................
109-95-5 ..
115-07-1 ..
115-10-6 ..
115-11-7 ..
116-14-3 ..
124-40-3 ..
460-19-5 ..
463-49-0 ..
463-58-1 ..
463-82-1 ..
504-60-9 ..
557-98-2 ..
563-45-1 ..
563-46-2 ..

Trifiuorochloroethylene [Ethene, chlorotrifluoro-].......... .......
Butane
1-Butene.................................................................................
1,3-Butadiene .........................................................................
Ethyl acetylene [1-Butyne] ....................................................
2-Butene.................................................................................
Vinyl methyl ether [Ethene, methoxy-]..................................
Methyl formate [Formic acid, methyl ester}...........................
Pentane..................................................................................
1-Pentene...............................................................................
Vinyl ethyl ether [Ethene, ethoxy-}........................................
Ethyl nitrite [Nitrous acid, ethyl ester} ...................................
Propylene [l-Propenej....................
Methyl ether [Methane, oxybis-)............................................
2-Methyipropene [1-Propene, 2-methyl-} ..............................
Tetrafluoroethylene [Ethene, tetrafluoro-] .............................
Dimethylamine [Methanamine, N-methyl-}............................
Cyanogen [Ethanecfinitrile] .............
Propadiene [1,2-Propadiene] .........
Carbon oxysulfide [Carbon oxide sulfide (COS)[..................
2,2-Dimethylpropane [Propane, 2,2-dimethyl-] .....................
1,3-Pentadiene................................
2-Chloropropylene [1-Propene. 2-chloro-].......... :.................
3-Methyl-i-butene ..................................................................
2-Methyl-1-butene .................................................. ...............

590-21-6 ...................

1-Chloropropylene [1-Propene, 1-chloro-].............................

624-64-6 ...................
627-20-3 ...................
646-04-8 ...................
689-97-4 ...................
1333-74-0 ............ .
4109-96-0 .................
7791-21-1 ................
7803-62-5 .................
10025-78-2 ...............
25167-67-3 ...............

2-Butene-trans [2-Butene, (E)j..............................................
2-Pentene, (Z)-...... :.............
2-Pentene, (E)-....................
Vinyl acetylene [1-Buten-3-ynej............................................
Hydrogen..............................
Dichlorosilane [Silane, dichloro-]...........................................
Chlorine monoxide [Chlorine oxide]......................................
Silane......................................................................................
Trichlorosilane [Silane,trichloro-]...........................................
Butene....................................................................................

79-38-9
106-97-8
106-98-9
106-99-0
107-00-6
107-01-7
107-25-5
107-31-3
109-66-0
109-67—1
109-92-2
109-95-5
115-07-1
115-10-6
115-11-7
116-14-3
124-40-3 .
460-19-5
463-49-0
' 463-58-1
463-82-1
504-60-9
557-98-2
563-45-1
563-46-2
590-18-1
590-21-6
598-73-2
624-64-6
627-20-3
646-04-8
689-97-4
1333-74-0
4109-96-0
7791-21-1
7803-62-5
10025-78-2
25167-67-3

10,000
10,000
10,000
10,000
10^000
10,000
10,000
10,000
10,000
10,000
10,000
10,000

g
f
g
f

g

f
f

g. :
g
f .
f
f

10,000

t

10,000

f

10.000

g

10,000

f

1A flammable substance when used as a fuel or held for sale as a fuel at a retail facility is excluded from all provisions of this
part (see §68.126).
Note : Basis for Listing:
8 Mandated for listing by Congress.
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'Flammable gas.
9 Volatile flammable liquid.

[59 PR 4493, Jan. 81.1994. Redesignated at 61 PR 31717, June 20,1996, as amended at 62 PR 45132,
Aug. 25, 1997; 63 FR 645, Jan. 6,1998; 65 FR 13250, Mar. 13, 2000]
Effective
Date Note : At 82 FR 4702, Jan.
13, §68.130 was amended in Table 1, under sec
ond column entitled “CAS No,”, removing
the number “107-18-61” adding “107-18-6” In
its place; and by revising Table 4, effective
Mar. 14, 2017. At 82 FR 8499, Jan. 26, 2017, this
amendment was until Mar. 21, 2017. At 82 FR
13968, Mar. 16, 2017, this amendment was fur
ther delayed until June 19, 2017. At 82 FR
Table

4 to §68.130—List

of

27133, June 14, 2017, this amendment was fur
ther delayed until Feb. 19, 2019. For the con
venience of the user, the added and revised
text is set forth as follows:
§ 68.130

Regulated
Flammable
Accidental
Release

for

List of substances.

*
Substances
Prevention

*

‘*
1

and

■

*

Threshold

*

.

Quantities

[CAS Number Order—63 Substances]
CAS No.

Chemical name

60-29-7
74-82-8
74 84-0
74-85-1
74-86-2
74-89-5
74 Qfl-fl
74-99-7
75-00-3
75-01-4
75-02-5
75-04—7
75-07-0
75-08-1
75-19-4
75-28-5
75-29-6
75-31-0
75-35-4
75-37-6
75-38-7
75-50-3

.......... ............
......................
......................
.......................
......................
......................

Ethyl ether [Ethane, 1,T-oxybis-] ....................
Methane.................... .................................. ........
Ethane ..................................................................
Ethylene [Ethene]...............................................
Acetylene [Ethyne] .............................................
Methylamine [Methanamine] ............................

.......................
......................
...................
.......................
......................
......................
......................
..................... .
.......................
......................
......................
......................
.......................
.......................
......................

75-76-3
78-78-4
78-79-5
79-38-9

......................
......................
......................
......................

Propyne [1-Propyne] ..........................................
Ethyl chloride [Ethane, chloro-]......... ............
Vinyl chloride [Ethene, chloro-j........................
Vinyl fluoride [Ethene, fluoro-1..........................
Ethylamine (Ethanamine] ..................................
Acetaldehyde.......................................................
Ethyl mercaptan [Ethanethiol] ..........................
Cyclopropane ......................................................
Isobutane (Propane, 2-methyll .........................
Isopropyl chloride [Propane, 2-chloro-3..........
Isopropylamine [2-Propanamine] .....................
Vinylidene chloride [Ethene, 1,1-dichloro-] ....
Difluoroethane [Ethane, 1,1-difluoro-] .............
Vinylidene fluoride [Ethene, 1,1-difluoro-]......
Trimethylamine [Methanamine, N, N-dimethyl-].
Tetramethylsilane [Silane, tetramethyl-].........
Isopentane [Butane, 2-methyl-]........................
Isoprene [1,3,-Butadiene, 2-methyl-)...............
Trifluorochloroethylene
• [Ethene,
chlorotrifluoro-].
Butane..................................................................
1-Butene.................................i............................
1,3-Butadiene ......................................................
Ethyl acetylene .[1-Butyne] ................................
2-Butene...............................................................
Vinyl methyl ether [Ethene, methoxy-] ...........
Methyl formate [Formic acid, methyl ester] ....

106-97-8
106-98-9
106-99-0
107-00-6
107-01-7
107-25-5
107-31-3
109-66-0
109-67-1
109-92-2
109-95-5
115-07-1
115-10-6
115-11-7
116-14-3
124-40-3
460-19-5
463-49-0
463-58-1

....................
........
....................
....................
....................
....................
....................
....................
..............
....................
....................
....................
....................
....................
................
....................
....................
....................
....................

463-82-1 .....................

1-Pentene............................................................
Vinyl ethyl ether [Ethene, ethoxy-]..................
Ethyl nitrite [Nitrous acid, ethyl ester] ............
Propylene [1-Propenel ........... ..........................
Methyl ether [Methane, oxybis-]......................
2-Methylpropene [1-Propene, 2-methyl-] .......
Tetrafluoroethylene [Ethene, tetrafluoro-] ......
Dimethylamine [Methanamine, N-methyl-1 .....
Cyanogen [Ethanedinitrile].................................'
Propadiene [1,2-Propadiene] ...........................
Carbon oxysullide [Carbon oxide sulfide
(COS)].
2,2-Dimethylpropane [Propane, 2,2-dimethyl-).

Basis for
listing

Threshold quantity
(lbs)
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
. 10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000

9
f
f
f
f
f
f
f
f
a, f
f
f
g
g
f
f
g
9
g
f
f
f
9
g
9
f

10,000 f
10,000 f
10,000 f
10,000 f
10,000 f
10,000 f
10,000 9
10,000 g
10,000 g
10,000 g
10,000 f
10,000 f
10,000 f
10,000 f
10,000 f
10,000 f
10,000 f
10,000 f
.10,000 f
10,000

f
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to

§68.130—List
for

of Regulated
Accidental

Flammable
Substances
1 and Threshold
Release
Prevention
—Continued

Quantities

[CAS Number Order—63 Substances]

CAS No.
504-60-9
557-98-2
563-45-1
563-46-2
590-18-1
590-21-6
598-73-2

....................
....................
....................
................
....................
....................
....................

624-64-6 ....................
627-20-3 ....................
646-04—8 ....................
689-97-4 ....................
1333-74-0 ..................
4109-96-0 ..................
7791-21-1 ........ ;.........
7803-62-5 ..................
10025-78-2 ................
25167-67-3 ................

Chemical name
1,3-Pentadiene ...................................................
2-Chloropropylene [1-Propene, 2-chloro-]......
3-MethyM-butene ................... ........ .................
2-MethyM-butene .............................. ;..............
2-Butene-cis ........................................................
1-Chloropropylene [1-Propene, 1-chloro-]......
Bromotrifluorethylene
[Ethene,
bromotrifluoro].
2-Butene-trahs [2-Butene, (E)} ...:....................
2-Pentene, (Z)-....................................................
2-Pentene, (E)-............................... ...................
Vinyl acetylene [1-Buten-3-yneJ .......................
Hydrogen .............................................................
Dichlorosilane [Silane, dichloro-}.....................
Chlorine monoxide [Chlorine oxide]................
Silane....................................................................
Trichlorosilane [Silane, trichloro-]................... .
Butene....................................... .........................:

Threshold quantity
(lbs)
10,000
10,000
10,000
10,000
10,000
10,000
-10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000

Basis for
listing
f

g

f

g
f

g
f
f

g
g
f
f
f
f
f

g
f

1A flammable substance when used as a fuel or held for sale as a fuel at a retail facility is excluded from all provisions of this part (see §68.126).
Note: Basis for Listing:
' a Mandated for listing by Congress.
'Flammable gas.
9 Volatile flammable liquid.

tion required by § 68.160(b)(6) and (14) by
June 21, 2004 in the maimer specified by
EPA prior to that date. Any such sub
mission shall also include the informa
Source : 61 FR 31726, June 20, 1996, unless . tion required by §68.160(b)(20) (indi
otherwise noted.
cating that the submission is a correc
tion to include the information re
§ 68.150 Submission.
quired by § 68.160(b)(6) and (14) or an up
(a) The owner or operator shall sub date under §68.190).
mit a single BMP that includes the in
(d) BMPs submitted under this sec
formation required by §§68.155 through tion shall be updated and corrected in
68.185 for all covered processes. The accordance with §§68.190 and 68.195.
BMP shall be submitted in the method
(e) Notwithstanding the provisions of
and format to the central point speci §§68.155 to 68.190, the BMP shall ex
fied by EPA as of the date of submis clude classified information. Subject to
sion.
appropriate procedures to protect such
(b) The owner or. operator shall sub-' information from public disclosure,
mit the first BMP no later than the classified data or information excluded
from the BMP may be made available
latest of the following dates:
in a classified annex to the BMP for re
(1) June 21, 1999;
(2) Three years after the date on view by Federal and., state representa
which a regulated substance is first tives who have received the appro
priate security clearances.
listed under §68.130; or'
■(f) Procedures for asserting that in
(3) The date on which a regulated
substance is first present above a formation submitted in the BMP is en
titled to protection as confidential
threshold quantity in a process.
(o) The owner or operator of any sta business information are set forth in
tionary source for which an BMP was §§68.151 and 68.152.
submitted before June 21, 2004, shall re [61 FR 31726, June 20, 1996, as amended, at 64
vise the BMP to include the informa FR 979, Jan. 6. 1999; 69 FR 18831, Apr. 9 , 2004]

Subpart G—Risk Management
Plan
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§68.160

that claim by providing documentation
that demonstrates that the claim
(a) Except as provided in paragraph meets the substantive criteria set forth
(b) of this section, an owner or oper in 40 CFR 2.301.
(b) Information that is .submitted as
ator of a stationary source required to
report or otherwise provide informa part of the substantiation may be
tion under this part may make a claim claimed confidential by marking it as
of confidential business information confidential business information. In
for any such information that meets formation not so marked will be treat
ed as public and may be disclosed with
the criteria set forth in 40 CFR 2.301.
(b) Notwithstanding the provisions of out notice to the submitter. If informa
40 CFR part 2, an owner or operator of tion that is submitted as part of the
a stationary source subject to this part substantiation is claimed confidential,
may not claim as confidential business the owner or operator must provide a
information the following information: sanitized and unsanitized version of the
(1) Registration data required by substantiation.
(c) The owner, operator, or senior of
§68.160(b)(1) through (b)(6) and (b)(8),
(b)(10) through (b)(13) and NAICS code ficial with management responsibility
and Program level of the process set of the stationary source shall sign a
certification that the signer has per
forth in § 68.160(b)(7);
(2) Offsite consequence analysis data sonally examined the information sub
required by § 68.165(b)(4), (b)(9), (b)(10), mitted and that based on inquiry of the
persons who compiled the information,
(b)(ll), and (b)(12).
(3) Accident history data required by
the information is true, accurate, and
§68.168;
complete, and. that those portions of
(4) Prevention program data required the substantiation claimed as confiden
by §68.170(b), (d), (e)(1), (f) through (k); tial business information would, if dis(5) Prevention program data required closed, reveal trade secrets or other
by § 68.175(b), (d), (e)(1), (f) through (p); confidential business information.
and
(6) Emergency response program data • [64 FR 980, Jan. 6, 1999]
required by § 68.180.
§ 68.155 Executive summary.
(c) Notwithstanding the procedures
The owner or operator shall provide
specified in 40 CFR part 2, an owner or
operator asserting a claim of CBI with in the RMP an executive summary that
respect to information contained in its includes a brief description of the fol
RMP, shall submit to EPA at the time lowing- elements:
(a) The accidental release prevention
it submits the RMP the following:
(1) The information claimed con and emergency response policies at the
fidential, provided in a format to be stationary source;
(b) The stationary source and regu
specified by EPA;
(2) A sanitized (redacted) copy of the lated substances handled;
■ (c) The general accidental release
RMP, with the notation “CBI” sub
stituted for the information claimed prevention program and chemical-spe
confidential, except that a generic cat cific prevention steps;
(d) The five-year accident history;
egory or class name shall be sub
(e) The emergency response program;
stituted for any chemical name or
and
identity claimed confidential; and
(f) Planned changes to improve safe
(3) The document or documents sub
stantiating each claim of confidential ty.
business information, as described in (61 FR 31726, June 20, 1996, as amended at 69
§68.152.
FR.18831, Apr. 9, 2004]
§ 68.151 Assertion of claims of con
fidential business information.

(64 FR 979, Jan. 6,1999]

§ 68.160 Registration.

§68.152 Substantiating claims of con
fidential business information.

(a) An owner or operator claiming
that information is confidential busi
ness information must substantiate

(a) The owner or operator shall com
plete a single registration form and in
clude it in the RMP. The form shall
cover all regulated substances handled
in covered processes.
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§68.165
(b) The registration shall include the
following data:
(1) Stationary source name, street,
city, county, state, zip code, latitude
and longitude, method for obtaining
latitude and longitude, and description
of location that latitude and longitude
represent;
(2) The stationary source Dun and
Bradstreet number;
(3) Name and Dun and Bradstreet
number of the corporate parent com
pany;
(4) The name, telephone number, and
mailing address of the owner dr oper
ator;
(5) The name and title of the person
or position with overall responsibility
for RMP elements and implementation,
and (optional) the e-mail address for
that person or position;
(6) The name, title, telephone num
ber, 24-hour telephone number, and, as
of June 21, 2004, the e-mail address (if
an e-mail address exists) of the emer
gency contact;
(7) For each covered process, the
name and CAS number of each regu
lated substance held above the thresh
old quantity in the process, the max
imum quantity, of each regulated sub
stance or mixture in the process (in
pounds) to two significant, digits, the
five- or six-digit. NAICS code that most
closely corresponds to the process, and
the Program level of the process;
(8) The stationary source EPA identi
fier;
(9) The number of full-time employ
ees at the stationary source;
(10) Whether the stationary source is
subject to 29 CFR-1910.119;
(11) Whether the stationary source is
subject to 40 CFR part 356; .
(12) . If the stationary source has. a
CAA Title V operating permit, the per
mit number; and
(13) The date of the last safety in
spection of the stationary source by a
Federal, state, or local government
agency and the identity of the inspect
ing entity.
(14) As of June 21, 2004, the name, the
mailing address, and the telephone
number of the contractor who prepared
the RMP (if any);
(15) Source or Parent Company EMail Address (Optional);

(16) Source Homepage address (Op
tional)
(17) Phone number at the source for
public inquiries (Optional);
(18) Local Emergency Planning Com
mittee (Optional);
(19) OSHA Voluntary Protection Pro
gram status (Optional);
(20) As of June 21, 2004, the type of
and reason for any changes being made
to a previously submitted RMP; the
types of changes to RMP are cat
egorized as follows:
(i) Updates and re-submissions re
quired under § 68.190(b);
(ii) Corrections under § 68.195 or for
purposes of correcting minor clerical
errors, updating administrative infor
mation, providing missing data ele
ments or reflecting facility ownership
changes, and which do not require an
update and re-submission as specified
in § 68.190(b);
(iii) De-registrations required under
§ 68.190(c); and
(iv) Withdrawals of an RMP for any
facility that was erroneously consid
ered subject to this part 68.
[61 FR 31726, June 20, 1996, as amended at 64
FR 980, Jan. 6, 1999; 69 FR 18831, Apr. 9, 2004]
Effective
date
note : At 82 FR 4703, Jan.
13, §68.160 was amended by adding paragraphs
(b)(21) and (22), effective Mar. 14, 2017. At 82
FR 8499, Jan. 26, 2017, this amendment was
until Mar. 21, 2017. At 82 FR 13968, Mar. 16,
2017, this amendment was further delayed
until June 19, 2017. At 82 FR 27133, June .14,
2017, this amendment was further delayed
until Feb. 19, 2019. For the convenience of
the user, the added text is set forth as fol
lows:
§ 68.160
*

Registration.
*

It

it

it

(b)* * *'
(21) Method of communication and location
of the notification that chemical hazard in
formation is available to the public, pursu
ant to § 68.210(c); and
(22) Whether a public meeting has been
held following an RMP reportable accident,
pursuant to § 68.210(e).

§ 68.165 Offsite consequence analysis.

(a) The owner or operator shall sub
mit in the RMP information:
(1) One worst-case release scenario
for each Program 1 process; and
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§68.170

(2) For Program 2 and 3 processes,
one worst-case release scenario to rep
resent all regulated toxic substances
held above the threshold quantity and
one worst-case release scenario to rep
resent all regulated flammable sub
stances held above the threshold quan
tity. If additional worst-case scenarios
for toxics or flammables are required
by §68.25(a)(2)(iii), the owner or oper
ator shall submit the same information
on the additional scenario(s). The
owner or operator of Program 2 and 3
processes shall also submit information
on one alternative release scenario for
each regulated toxic substance held
above the threshold quantity and one
alternative release scenario to rep
resent all regulated flammable sub
stances held above the threshold quan
tity.
(b) The owner or operator shall sub
mit the following data:
(1) Chemical name;
(2) Percentage weight of the chemical
in a liquid mixture (toxics only);
(3) Physical state (toxics only);
(4) Basis of results (give model name
if used);
(5) Scenario (explosion, fire, toxic gas
release, or liquid spill and evapo
ration);
(6) Quantity released in pounds;
(7) Release rate;
(8) Release duration;
(9) Wind speed and atmospheric sta-.
bility class (toxics only);
(10) Topography (toxics only);
(11) Distance to endpoint;
(12) Public and environmental recep
tors within the distance;
(13) Passive mitigation considered;
and
(14) Active mitigation considered (al
ternative releases only);
[61 FR 31726, June 20, 1996, as amended at 64
FR 980. Jan. 6,1999]

§68.168 Five-year accident history.

The owner or operator shall submit
in the RMP the information provided
in § 68.42(b) on each accident covered by
568.42(a).
§ 68.170 Prevention program/Program
2.

(a) For each Program 2 process, the
owner or operator shall provide in the
RMP the information indicated in

paragraphs (b) through (k) of this sec
tion. If the same information applies to
more than one covered process, the
owner or operator may provide the in
formation only once, but shall indicate
to which processes the information ap
plies.
(b) The five-, or six-digit NAICS code
that most closely corresponds to the
process.
(c) The name(s) of the chemical(s)
covered..
(d) The date of the most recent re
view or revision of the safety informa
tion and a list of Federal or state regu
lations or industry-specific design
codes and standards used to dem
onstrate compliance with the safety in
formation requirement.
(e) The date of completion of the
most recent hazard review or update.
(1) The expected date of completion
of any changes resulting from the haz
ard review;
(2) Major hazards identified;
(3) Process controls in use;
(4) Mitigation systems in use;
(5) Monitoring and detection systems
in use; and
(6) Changes since the last hazard re
view.
(f) The date of the most, recent review
or revision of operating procedures. (g) The date of the most recent re
view or revision of training programs;
(1) The type of training provided—
classroom, classroom plus on the job,
on the job; and
(2) The type of competency testing
used.
(h) The date of the most recent re
view or revision of maintenance proce
dures and the date of the most recent
equipment inspection or test and the
equipment inspected or tested.
(i) The date of the most recent com
pliance audit and the expected date of
completion of any changes resulting
from the compliance audit.
(j) The date of the most recent inci
dent investigation and the expected
date of completion of any changes re
sulting from the investigation.
(k) The date of the most recent
change that triggered a review or revi
sion of safety information, the hazard
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§68.175
review, operating or maintenance pro
cedures, or training.
[61 FR 31726, June 20, 1996, as amended at 64
FR 980, Jan, 6,1999]
Effective
Date Note : At 82 FR 4704, Jan.
13, §68.170 was amended by revising para
graphs (i) and (j), effective Mar. 14, 2017. At
82 FR 8499, Jan. 26, 2017, this amendment was
until Mai-. 21, 2017. At 82 FR 13968, Mar. 16,
2017, this amendment was further, delayed
until June 19, 2017. At 82 FR 27133, June 14,
2017, this amendment was further delayed
until Feb. 19, 2019. For the convenience of
the user, the added text is set forth as fol
lows:
§ 68.170

*

Page 85 of 122

Prevention program/Program 2.

*

*

* ■

*

(i) The date of the most recent compliance
audit, the expected date of completion of any
changes resulting from the compliance
audit, and identify whether the most recent
compliance audit was a third-party audit,
pursuant to §§ 68.58 and 68.59.
(j) The completion date of the most recent
incident investigation and the expected date
of completion of any changes resulting from
the investigation.

*****
§68.175 Prevention program/Program
3.

(a) For each Program 3 process, the
owner or operator shall provide the in
formation indicated in paragraphs (b)
through (p) of this section. If the same
information applies to more than one
covered process, the owner or operator
may provide the information only
once, but shall indicate to which proc
esses the information applies.
(b) The five- or six-digit NATOS code
that most closely corresponds to the
process.
(c) The name(s) of the substance(s)
covered.
(d) The date on which the safety in
formation was last reviewed or revised.
(e) The date of completion of the
most recent PHA or update and the
technique used.
(1) The expected date of completion
of any changes resulting from the PHA;
(2) Major hazards identified;
(3) Process controls in use; •
(4) Mitigation systems in use;
(5) Monitoring and detection systems
in use; and

(6) Changes since the last PHA.
(f) The date of the most recent review
or revision of operating procedures.
(g) The date of the most recent re
view or revision of training programs;
(1) The type of training provided—
classroom, classroom plus on the job,
on the job; and
(2) The type of competency testing
used.
(h) The date of the most recent re
view or revision of maintenance proce
dures and the date of the most recent
equipment inspection or test and the
equipment inspected or tested.
(i) The date of the most recent
change that triggered management of
change procedures and the date of the
most recent review or revision of man
agement of change procedures.
(j) The date of the most recent prestartup review.
(k) The date of the most recent com
pliance audit and the expected date of
completion of any changes resulting
from the compliance audit;
(l) The date of the most recent' inci
dent investigation and the expected
date of completion of any changes re
sulting from the investigation;
(m) The date of the most recent re
view or revision of employee participa
tion plans;
(n) The date of the most recent re
view or revision of hot work permit
procedures;
(o) The date of the most recent re
view or revision of contractor safety
procedures; and
(p) The date of the most recent eval
uation of contractor safety perform
ance.
[61 FR 31726, June 20, 1996, as amended at 64
FR 980, Jan. 6,1999]
Effective
Date Note : At 82 FR 4704, Jan.
13, §68.175 was amended by revising para
graphs (e) introductory text, (1), (5), (6), (k)
and (1), and adding paragraph (e)(7), effective
Mar. 14, 2017. At 82 FR 8499, Jan. 26, 2017, this
amendment was until Mar. 21, 2017. At 82 FR
13968, Mar. 16, 2017, this amendment was fur
ther delayed until June 19, 2017. At 82 FR
27133, June 14, 2017, this amendment was fur
ther delayed until Feb. 19, 2019. For the con
venience of the user, the added and revised
text is set forth as follows:
§ 68.175

*

Prevention program/Program 3.

*

*

*

*
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§68.180

(e) The most recent process hazard anal
ysis (PHA) or PHA update and revalidation
information, pursuant to §68.67, including:
(1) The date of completion of the most re
cent PHA or update and the technique used;

requirements to which the stationary
source is subject.
[61 FR 31726, June 20, 1996, as amended at 64
FR 980, Jan. 6,1999],

Effective
Date Note : At 82 FR 4704, Jan.
13, §68.180 was revised, effective Mar. 14, 2017.
At 82 FR 8499, Jan. 26, 2017, this amendment
(5) Monitoring and detection systems in * was until Mar. 21, 2017. At 82 FR 13968, Mar.
use;
16, 2017, this amendment was further delayed
until June 19, 2017. At 82 FR 27133, June 14,
(6) Changes since the last PHA; and •'
(7) Inherently safer technology or design 2017, this amendment was further delayed
measures implemented since the-last PHA, if until Feb. 19, 2019. For the convenience of
any, and the technology category (substi the user, the revised text is set forth as fol
tution, minimization, simplification and/or lows:
moderation).

*****

*■

*

*

*

§68.180 Emergency response program and
exercises.

*

(k) The date of the most recent compliance
audit, the expected date of completion of any
changes resulting from the compliance
audit, and identify whether the most recent
compliance audit was a third-party audit,
pursuant to §§68.79 and 68.80.
(l) The completion date of the most recent
incident investigation and the expected date
of completion of any changes resulting from
the investigation.

(a) The owner or operator shall provide in
the RMP:
(1) Name, organizational affiliation, phone
number, and email address of local emer
gency planning and response organizations
with which the stationary source last coordi
nated emergency response efforts, pursuant
to § 68.10(f)(3) or §68.93;

(2) The date of the most recent coordina
tion with the local emergency response orga
nizations, pursuant to §68.93 and
(3) A list of Federal or state emergency
plan requirements to which the stationary
*
*
*
*
*
source is subject.
(b) The owner or operator shall Identify in
the RMP whether the facility is a responding
§68.180 Emergency response program.
stationary source or a non-responding sta
(a) The owner or operator shall pro tionary, source, pursuant to §68:90.
(1) For non-responding stationary sources,
vide in the BMP the following informa
the owner or operator shall identify:
tion:
(1) For stationary sources with any regu
(1) Do you have a written emergency lated
toxic substance held in a process above
response plan?
the threshold quantity, whether the sta
(2) Does the plan include specific ac tionary source is included in the community
tions to be taken in response to an ac emergency response plan developed under 42
cidental releases of a regulated sub U.S.C. 11003, pursuant to § 68.90(b)(1);
(ii) For stationary sources with only regu
stance?
(3) Does the plan include procedures lated flammable substances held in a process
above
the threshold quantity, the date of the
for informing the public and local most recent
coordination with the local fire
agencies responsible for responding to department, pursuant to § 68.90(b)(2);
accidental releases?
.(ill) What mechanisms are in place to no
(4) Does the plan Include information tify the public and emergency responders
when
there is a need for emergency response;
on emergency health care?
(5) The date of the most recent re and
(iv) The date of the most recent notifica
view or update of the emergency re .tion
exercise, as required in §68.96(a).
sponse plan;
(2) For responding stationary sources, the
(6) The date of the most recent emer owner or operator shall identify:
gency response training for employees.
(i) The date of the most recent review and
(b) The owner or operator shall pro update of the emergency response plan, pur
vide the name and telephone number of suant to § 68.95(a)(4);
(ii) The date, of the most recent notifica
the local agency with which emergency
exercise, as required in §68.96(a);
response activities and the emergency tion
(ill) The date of the most recent field exer
response plan is coordinated.
cise, as required in §68.96(b)(1); and
(c) The owner or operator shall list
(Iv) The date of the most recent tabletop
other Federal or state emergency plan. exercise, as required in § 68.96(b)(2).
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§68.185

the stationary source is no longer cov
ered.

§ 68.185 Certification.

(a) For Program 1 processes, the
owner or operator shall submit in the
RMP the certification statement pro
vided in § 68.12(b)(4).
(b) For all other covered processes,
the owner or operator shall submit in
the RMP a single certification that, to
the best of the signer’s knowledge, in
formation, and belief formed after rea
sonable inquiry, the information sub
mitted is true, accurate, and complete.
§ 68.190 Updates.

(a) The owner or operator shall re
view and update the RMP as specified
in paragraph (b) of this section and
submit it in the method and format to
the central point specified by EPA as
of the date of submission.
(b) The owner or operator of a sta
tionary source shall revise and update
the RMP submitted under §68.150 as
follows:
(1) At least once every five years
from the date of its initial. submission
or most recent update required by
paragraphs (b)(2) through (b)(7) of this
section, whichever is later. For pur
poses of determining the date of initial
submissions, RMPs submitted before
June 21, 1999 are considered to have
been submitted on that date.
(2) No later than three years after a
newly regulated substance is first list
ed by EPA;
(3) No later than the date on which a
new - regulated substance is first
present in an already covered process
above a threshold quantity;
(4) No later than the date on which a
regulated substance is first present
above a threshold quantity in a.new
process;
(5) Within six months of a change
that requires a revised PHA or hazard
review;
(6) Within six months of a change
that requires a revised offsite con
sequence analysis as provided in § 68.36;
and
(7) Within six months of a change
that alters the Program level that ap
plied to any covered process.
(c) If a stationary source is no longer
subject to this part, the owner or oper
ator shall submit a de-registration to
EPA within six months indicating that

[61 FR 31726, June 20, 1996, as amended at 69
FR 18832, Apr. 9, 2004]
Effective
Date Note : At 82 FR 4704, Jan.
13, §68.190 was amended by adding a sentence
at the end of paragraph (c), effective Mar. 14,
2017. At 82 FR 8499, Jan. 26, 2017, this amend
ment was until Mar. 21, 2017. At 82 FR 13968,
Mar. 16, 2017, this amendment was further de
layed until June 19, 2017. At 82 FR 27133, June
14, 2017, this amendment was further delayed
until Feb. 19, 2019. For the convenience of
the user, the revised text is set forth as fol
lows:
§68.190

Updates.

*****
(c) * * * Prior to de-registration the owner
or operator shall meet applicable reporting
and incident investigation requirements in
accordance with §§68.42, 68.60, and/or 68.81.
*****

§ 68.195 Required corrections.

The owner or operator of a sta
tionary source for which a RMP was
submitted shall correct the RMP as fol
lows:
(a) New accident history informa
tion—For any accidental release meet
ing the five-year accident history re
porting criteria of §68.42 and occurring
after April 9, 2004, the owner or oper
ator shall submit the data required
under §§68.168, 68.170(j), and 68.175(1)
with respect to that accident within
six months of. the release or by the
time the RMP is updated under §68.190,
whichever is earlier.
(b) Emergency contact information—
Beginning June 21, 2004, within one
month of any change in the emergency
contact information required under
§ 68.160(b)(6), the owner or operator
shall submit a correction of that infor
mation.
[69 FR 18832, Apr. 9, 2004]

Subpart H—Other Requirements
SOURCE: 61 FR 31728, June 20, 1996, unless
otherwise noted.

§ 68.200 Recordkeeping.

The owner or operator shall maintain
records supporting the implementation
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of this part for five years unless other
wise provided in subpart D of this part.
Effective
Date Note : At 82 FR 4704, Jan.
13, §68.200 was revised, effective Mar. 14, 2017.
At 82 FR 8499, Jan. 26, 2017, this amendment
was until Mar. 21, 2017. At 82 FR 13968, Mar.
16, 2017, this' amendment was torther delayed
until June 19, 2017. At 82 FR 27133, June 14,
2017, this amendment was further delayed
until Feb. 19, 2019. For the convenience of
the user, the added text is set forth as fol
lows:
§ 08.200

Filed: 10/25/2017

Recordkeeping,

The owner or operator shall maintain
records supporting the implementation of
this part at the stationary source for five
years, unless otherwise provided in subpart
D of this part.

§68.210 Availability of information to
the public.

(a) The RMP required under subpart
G- of this part shall be available to the
public under 42 U.S.C. 7414(c).
(b) The disclosure of classified infor
mation by the Department of Defense
or other Federal agencies or contrac
tors of such agencies shall be con
trolled by applicable laws, regulations,
or executive orders concerning the re
lease of classified information.
Effective
Date note : At 82 FR 4704, Jan.
13, §68.210 was revised effective Mar. 14, 2017.
At 82 FR 8499, Jan. 26, 2017, this amendment
was until Mar. 21, 2017. At 82 FR 13968. Mar.
16, 2017, this amendment was further delayed
until June 19, 2017. At 82 FR 27133, June 14,
2017, this amendment was further delayed
until Feb. 19, 2019. For the convenience of
the user, the added text is set forth as fol
lows:
§68.210 Availability of information to the
public.

(a) RMP availability. The RMP required
under subpart G of this part shall be avail
able to the public under 42 U.S.C. 7414(c) and
40 CFR part 1400.
(b) Chemical hazard information. The owner
or operator of a stationary source shall pro
vide, upon request by any member of the.
public, the following chemical hazard infor
mation for all regulated processes, as appli
cable:
(1) Regulated substances information.
Names of regulated substances held in a
process;
(2) Safety data sheets (SDS). SDSs for all
regulated substances located at the facility;
(3) Accident history information. Provide
the five-year accident history information
required to be reported under §68.42;

(4) Emergency response program. The fol
lowing summary information concerning the
stationary
source’s
compliance
with
§68.10(0(3) or the emergency response provi
sions of subpart E:
(i) Whether the stationary source is a re- .
spending stationary source or a non-respond
ing stationary source;
(ii) Name and phone number of local emer
gency response organizations with which the
owner or operator last coordinated emer
gency response efforts, pursuant to §68.180;
and
(iii) For stationary sources subject to
§68.95, procedures for informing the public
and local emergency response agencies about
accidental releases;
(5) Exercises. A list of scheduled exercises
required under §68.96; and
(6) LEPC contact information. Include
LEPC name, phone number, and web address
as available.
(c) Notification of availability of information.
The owner or operator shall provide ongoing
notification on a company Web site, social
media platforms, or through other publicly
accessible means that:
(1) Information specified in paragraph (b)
of this section is available to the public upon
request. The notification shall:
(1) Specify the information elements, iden
tified in paragraph (b) of this section, that
can be requested; and
(ii) Provide instructions for how to request
the information (e.g. email, mailing address,
and/or telephone or Web site request);
(2) Identify where to access information on
community preparedness, if available, in
cluding shelter-in-place and evacuation procedures.
(d) Timeframe to provide requested Informa
tion. The owner or operator shall provide the
requested information under paragraph (b) of
this section within 45 days of receiving a re
quest from any member of the public.
(e) Public meetings. The owner or .operator
of a stationary source shall hold a public
meeting to provide information required
under §68.42 as well as other relevant chem
ical hazard information, such as that de
scribed in paragraph (b) of this section, no
later than 90 days after any accident subject
to reporting under §68.42.
(f) Classified information. The disclosure of
information classified by the Department of
Defense or other Federal agencies or con
tractors of such agencies shall he controlled
by applicable laws, regulations, or executive
orders concerning the release of classified in
formation.
(g) ' CBI. An owner or operator asserting
OBI for information required under this sec
tion shall provide a sanitized version to the
public. Assertion of claims of CBI and sub- .
stantiation of CBI claims shall be in the
same manner as required in §§68.151 and
68.162 for information contained in the RMP
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required under subpart G of this part. As pro
vided under §68.151(b)(3), an owner or oper
ator of a stationary source may not claim
five-year accident history information as
OBI. As provided in § 68.151(c)(2), an owner or
operator of a stationary source asserting
that a chemical name is OBI shall provide a
generic category or class name as a sub
stitute.

the requirements of paragraph (e) of
this section.
(e) The air permitting authority or
the agency designated by delegation or
agreement under paragraph (d) of this
section shall, at a minimum:
(1) Verify that the source owner or
operator has registered and submitted
an RMP or a revised plan when re
quired by this part;
(2) Verify that the source, owner or
operator has submitted a source cer
tification or in its absence has sub
mitted a compliance schedule con
sistent with paragraph (a)(2) of this
section;
(3) For some or all of the sources sub
ject-to this section, use one or more
mechanisms such as, but not limited
to, a completeness check, source au
dits, record reviews, or facility inspec
tions to ensure that permitted sources
are in compliance with the require
ments of this part; and
(4) Initiate enforcement action based
on paragraphs (e)(1) and (e)(2) of this
section as appropriate.

§ 68.215 Permit content and air per
mitting authority or designated
agency requirements.

(a) These requirements apply to any
stationary source subject to this part
68 and parts 70 or 71 of this chapter.
The 40 CFR part 70 or part 71 permit for
the stationary source shall contain:
(1) A statement listing this part as
an applicable requirement;
(2) Conditions that require the source
owner or operator to submit;
(i) A compliance schedule for meet
ing the requirements of this part by
the date provided in § 68.10(a) or;
(ii) As part of the compliance certifi
cation submitted under 40 CFR
70.6(c)(5), a certification statement
that the source is in compliance with
all requirements of this part, including
the registration and submission of the
RMP.
(b) The owner or operator shall sub
mit any additional relevant informa
tion requested by the air permitting
authority or designated agency.
(c) For 40 CFR part 70 or part 71 per
mits issued prior to the deadline for
registering and submitting the RMP
and which do not contain permit condi
tions described in paragraph (a) of this
section, the owner or operator or air
permitting authority shall initiate per
mit revision or reopening according to
the procedures of 40 CFR 70.7 or 71.7 to
incorporate the terms and conditions
consistent with paragraph (a) of this
section.
(d) The state may delegate .the au
thority to implement and enforce the
requirements of paragraph (e) of this
section to a state or local agency or
agencies other than the air permitting
authority. An up-to-date copy of any
delegation instrument shall be main
tained by the air permitting authority.
The state may enter a written agree
ment with the Administrator under
which EPA will implement and enforce

§ 68.220 „ Audits.

(a) In addition to inspections for the
purpose of regulatory development and
enforcement of the Act, the imple
menting agency shall periodically
audit RMPs submitted under subpart Gof this part to review the adequacy of
such RMPs and require revisions of
RMPs when necessary to ensure com
pliance with subpart G- of this part.
(b) The implementing agency shall
select stationary sources for audits
based on any of the following criteria:
(1) Accident history of the stationary
source;
(2) Accident history of other sta
tionary sources in the same industry;
(3) Quantity of regulated substances
present at the stationary source;
(4) Location of the stationary source
and its proximity to the public and en
vironmental receptors;
(5) The presence of specific regulated
substances;
(6) The hazards identified in the
RMP; and
(7) A plan providing for neutral, ran
dom oversight.
(c) Exemption from audits. A sta
tionary source with a Star or Merit
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ranking under OSHA’s voluntary pro
tection program shall be exempt from
audits under paragraph (b)(2) and (b)(7)
of this section.
(d) The implementing agency shall
have access to the stationary source,
supporting documentation, and any
area where an accidental release could
occur.
(e) Based on the audit, the imple
menting agency may issue the owner
or operator of a stationary source a
written preliminary determination of
necessary revisions to the stationary
source’s RMP to ensure that the BMP
meets the criteria of subpart G- of this
part. The preliminary determination
shall include an explanation for the •
basis for the revisions, reflecting indus
try standards and guidelines (such as
AIChE/CCPS guidelines and ASMS and
API standards) to the extent that such
standards and guidelines are applica
ble, and shall include a timetable for
their implementation.
(f) Written response to a preliminary de
termination. (1) The owner or operator
shall respond in writing to a prelimi
nary determination made in accord
ance with paragraph (e) of this section.
The response shall state the owner or
operator will implement the revisions
contained in the preliminary deter
mination in accordance with the time
table included in the preliminary de
termination or shall state that the
owner or operator rejects the revisions
in whole or in part. For each rejected
revision, the owner or operator shall
explain the basis for rejecting such re
vision. Such explanation may include
substitute revisions.
(2) The written response under para
graph (f)(1) of this section shall be re
ceived by the implementing agency
within 90 days of the issue of the pre
liminary determination or a shorter
period of time as the implementing
agency specifies in the preliminary de
termination as necessary to protect
public health and the environment.
Prior to the written response being due

and upon written request from the
owner or operator, the implementing
agency may provide in writing addi
tional time for the response to be re
ceived.
.(g) After providing the owner or'oper
ator an opportunity to respond under
paragraph (f) of this section, the imple
menting agency may issue the owner
or operator a written final determina
tion of necessary revisions to the sta
tionary source’s RMP. The final deter
mination may adopt or modify the re
visions contained in the preliminary
determination under paragraph (e) of
this section or may adopt or modify
the substitute revisions, provided in the
response under paragraph (f) of this
section. A final - determination that
adopts a revision rejected by the owner
or operator shall include an expla
nation of the basis for the revision. A
final determination that fails to adopt
a substitute revision provided under
paragraph (f) of this section shall in
clude an explanation of the basis for
finding such substitute revision unrea
sonable.
(h) Thirty days after completion of
the actions detailed in the nnplementation schedule set in the final deter
mination under paragraph (g) of this
section, the owner or operator shall be
in violation of subpart G of this part
and this section unless the owner or
operator revises the RMP preparedunder subpart-G of this part as required
by the final determination, and sub
mits the revised RMP as required
under §68.150.
(i) The public shall have access to the
preliminary determinations, responses,
and final determinations under this
section in a manner consistent with
§68.210.

(j) Nothing in this section shall pre
clude, limit, or interfere in any way
with the authority of EPA or the state
to exercise its enforcement, investiga
tory, and information gathering au
thorities concerning this part under
the Act.
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Pt. 68, App. A
Appendix

A to Part

68—Table

of

Toxic Endpoints

[As defined in §68.22 of this part}
- CAS No.
107-02-8 ...........
107-13-1 ...........
814-68-6 ............
107-18-6 ...........
107-11-9 ...........
7664-41-7 ..........
7664-41-7 .........
7784-34-1 .........
7784-42-1 .:.......
10294-34-5 .......
7637-07-2 .........
353-42-4 ............
7726-95-6 .........
75-15-0 .............
7782-50-5 .........
10049-04-4 .......
•67-66-3 .............
542-88-1 ...........
107-30-2 .........
4170-30-3 .........
123-73-9 ...........
506-77-4 ............
108r91-8 ...........
19287-45-7 .......
75-78-5 .............
57-14-7 ;............
106-89-8 ...........
107-15-3 ...........
151-56-4 ...........
75-21-8 ..............
7782-41-4 .........
50-00-0 ..............
110-00-9 ...........
302-01-2 ............
7647-01-0 .........
74-90-8 .............
7647-01-0 .........
7664-39-3 .........
7783-07-5 .........
7783-06-4 .........
13463-40-6 ......
78-82-0.............
108-23-6 ...........
126-98-7 ...........
74-87-3 ..............
79-22-1................
60-34-4 .............
624-83-9 ...........
74-93-1 .............
556-64-9 ............
75-79-6 .............
13463-39-3 .......
7697-37-2 ..........
• 10102-43-9 .......
8014-95-7 .........
79-21-0 .............
594-42-3 ............
75-44-5 .............
7803-51-2 .........
10025-87-3 .......
7719-12-2 .........
110-89-4............
107-12-0 ...........
109-61-5 .... .......
75-55-8 .............
75-56-9 .............
7446-09-5 .........
7783-160-0 .........
7446-11-9 .........
75-74-1 .............

Chemical name
Acrolein [2-Propenal] ..................................................................................
Acrylonitrile (2-Propenenitrile].....................................................................
Acrylyl chloride [2-Prppenoyl chloride] ......................................................
Allyl alcohol [2-Propen-1-ol]........................................................................
Allylamine [2-Propen-1-amine] ....
Ammonia (anhydrous) ................
Ammonia (cone 20% or greater) .
Arsenous trichloride ........ ............
Arsine...........................................
Boron trichloride [Borane, trichloro-]..........................................................
Boron trifluoride [Borane, trifluoro-}
Boron trlfluoride compound with methyl ether (1:1) [Boron, trifluoro[oxybi
Bromine.....
.....
Carbon disulfide..........................................................................................
Chlorine.....
Chlorine dioxide [Chlorine oxide (CI02)] ........................................................
Chloroform [Methane, trichloro-]........................................................................
Chloromethyl ether [Methane. oxybis[chloro-].... ...............................................
Chloromethyl methyl ether [Methane, chloromethoxy-].................................... .
Crotonaldehyde [2-Butenal]....................
Crotonaldehyde, (E)-, [2-Butenal, (E)-] ...
Cyanogen chloride..................................
Cyclohexylamine [Cyclohexanamtne].................................................... ............
Diborane.................................................
Oimethyldichlorosilane (Silane, dich!orodimelhy]-]t........................................... .
1,1-Dimethylhydrazine [Hydrazine, 1,1-dimethyl-].............................................
Epichlorohydrin [Oxirane, (chloromethyl)-] ..... ..................................................
Ethylenediamine [1,2-Ethanediamine]................. .............................................
Ethyleneimine [Aziridine] ....................................................................................
Ethylene oxide [Oxirane] ....................................................................................
Fluorine................ .
Formaldehyde (solution) ......................................................................................
Furan.....................'
Hydrazine............................................................................................................
Hydrochloric acid (cone 37% or greater)..;........
Hydrocyanic acid ............;........ v........................
Hydrogen chloride (anhydrous) (Hydrochloric acid] ..........................................
Hydrogen fluoride/Hydrofluoric acid (cone 50% or greater) [Hydrofluoric acid]
Hydrogen selenide............................................................................................. .
Hydrogen sulfide.........................................;.......................................................
Iron, pentacarbonyl- [iron carbonyl (Fe(CO)5), (TB-5-11)-].............................
Isobutyronitrile [Propanenitrile, 2-methyl-]........................................................ .
Isopropyl chloroformate [Carbonochloride acid, 1-methylethyl ester]..............
Methacrylonltrile [2-Propenenitrile, 2-methyl-].................................................. .
Methyl chloride [Methane, chloro-j....................................................................
Methyl chloroformate [Carbonochloridic acid, methylester] ...... .......................
Methyl hydrazine [Hydrazine, methyl-].......... ....
Methyl isocyanate [Methane, isocyanato-]........
Methyl mercaptan [Methanethiol] ......................
Methyl thiocyanate [Thiocyanic acid, methyl ester]...................................... .....
Methyltrichlorosilane [Silane, trichloromethyl-) ...
Nickel carbonyl ...................................................
Nitric acid (cone 80% or greater) .......................................................................
Nitric oxide [Nitrogen oxide (NO)] ............................................
Oleum (Fuming Sulfuric acid) [Sulfuric acid, mixture with sulfur trioxide] .......
Peracetic acid (Ethaneperoxoic acid] .......................................
Perchloromethylmercaptan (Methanesulfenyl chloride, trichloro ]
Phosgene [Carbonic dichloride]................................................
Phosphine..................................................................................
Phosphorus oxychloride (Phosphoryl chloride] ........................
Phosphorus trichloride [Phosphorous trichloride]..............................................
Piperidine.....................................
Propionitrile [Propanenitrile]........
Propyl chloroformate [Carbonochloridic acid, propylester].............. .................
Propyieneimine [Aziridine, 2-methyl-]................................................................
Propylene oxide [Oxirane, methyl-] ...................................................... .............
Sulfur dioxide (anhydrous)..........
Sulfur tetrafluoride [Sulfur fluoride (SF4), (T4)-] ..............................................
Sulfur trioxide..............................
Tetramethyllead [Plumbane, tetramethyl-]........... -.............................................

Toxic end
point (mg/L)
0.0011
0.076
0.00090
0.036
0.0032
0.14
0.14
0.010
0.0019
0.010
0.028
0.023
0.0065
0.16
0.0087
0.0028
0.49
0.00025
0.0018
0.029
0.029
0.030
0.16
0.0011
0.026
0.012

0.076
0.49
0.018
0.090
0.0039
0.012
0.0012
0.011

0.030
0.011

0.030
0.016
0.00066
0.042
0.00044
0.14
0.10

0.0027
0.82
0.0019
0.0094
0.0012
0.049
0.085
0.018
0.00067
0.026
0.031
0.010

0.0045
0.0076
0.00081
0.0035
0.0030
0.028
0.022
0.0037
0.010
0.12

0.59
0.0078
0.0092
0.010

0.0040
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[As defined in § 68.22 of this part]
Toxic end
point (mg/L)

Chemical name

CAS No.

509-14-8 ............. Tetranitromethane (Methane, tetranitro-].................................
7750-45-0 ........... Titanium tetrachloride (Titanium chloride (TiCI4) (T-4)-) ...........................................................
584-84-9 ............ Toluene 2,4-diisocyanate [Benzene, 2,4-diisocyanato-1-methyl-].... ........................................
91-08-7 ............... Toluene 2,6-diisocyanate [Benzene, 1,3-diisocyanato-2-methyi-]............................ ................
26471-62-5 ........ Toluene diisocyanate (unspecified isomer) [Benzene,- 1,3-diisocyanatomethyi-].....................
75-77-4 .............. Trimethylchlorosilane [Silane, chlorotrimethyl-].......................
108-05-4 ............ Vinyl acetate monomer [Acetic acid ethenyl ester].................

0.0040
0.020

0.0070
0.0070
0.0070
0.050,
0.26

[61 FR 31729, June 20,1996, as amended at 62 FR 45132, Aug. 25,1997]

PART 69—SPECIAL EXEMPTIONS
FROM REQUIREMENTS OF THE
CLEAN AIR ACT
Subpart A—Guam
Sec.
69.11 New exemptions.
69.12 Continuing exemptions.
69.13 Title V conditional exemption.

rioration (“PSD”) permit prior to con
struction is granted for the electric
generating units identified in the Peti
tion as Cabras Diesel No. 1, the Tenjo
project, and three 6-megawatt diesel
generators to be constructed at Orote,with the following conditions:
(1) Each electric generating unit
shall not be operated until a final PSD
permit is issued for that unit;
(U)

Subpart B—American Samoa

Each

electric

g-enerating unit

shall not be operated until that unit
complies with all requirements of its
69.21 New exemptions. [Reserved]
PSD permit, including, if necessary,
69.22 Title V conditional exemption.
retrofitting with the best available
Subpart C—Commonwealth of the
control technology (“BACT”);
Northern Mariana Islands
(ill) The PSD application for each
electric generating unit shall be
69.31 New exemptions.
deemed complete without the sub
69.32 Title V conditional exemption.
mittal of the required one year of on
site meteorological data, however, EPA
Subpart D—The U.S. Virgin Islands
will not issue a PSD permit to such a
69.41 New exemptions.
unit prior to submission of such data
or data which the EPA finds to be an
Subpart E—Alaska
equivalent and acceptable substitute;
and
69.51 Motor veMcle diesel fuel.
(iv) If any electric generating unit
69.52 Non-motor vehicle diesel fuel.
covered by this paragraph is operated
Authority
: 42 U.S.C. 7545(c), (g) and (i),
either prior to the issuance of a final
and 7625-1.
PSD permit or without BACT equip
SOURCE: 50 FR 25577, June 20, 1985, unless
ment, that electric generating unit
otherwise noted.
shall be deemed In violation of this
waiver and the CAA beginning on the
Subpart A—Guam
date of commencement of construction
of that unit.
§69.11 New exemptions.
(2) A waiver of the three nonattain
(a) Pursuant to section 325(a) of the ment area requirements (a construc
Clean Air Act (“CAA”) and a petition tion ban, the use of lowest achievable
submitted by the Governor of Guam emission rate control equipment, and
(“Petition"), the Administrator of the emission offset requirements) cur
Environmental Protection Agency rently applicable to the Cabras-Piti
(“EPA") conditionally exempts elec area is granted for electric generating
tric generating units on Guam from units with the following conditions:
(i) A tower and meteorological sta
certain CAA requirements.
(1) A waiver of the requirement to ob tion shall be constructed in the Cabrastain a prevention of significant dete Piti area by May 1,1993;
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risk or environmental justice (EJ)
communities.
EPA believes there were numerous
opportunities for the public to provide
meaningful input on this final rule. This
final rule was developed following
extensive public feedback through
Executive Order 13650 listening
sessions, public comments on the RFI
and the proposed rulemaking, and the
public hearing held on March 29, 2016.
EPA has incorporated requirements in
the final rale to prevent accidental
releases, mitigate the impacts of releases
that do occur, and share chemical
hazard information with the public.
K. Congressional Review Act (CRA)
This action is subject to the CRA, and
the EPA will submit a rule report to
each House of the Congress and to the
Comptroller General of the United
States. This action is a “major rule” as
defined by 5 U.S.C. 804(2).
List of Subjects in 40 CFR Part 68

Environmental protection,
Administrative practice and procedure.
Air pollution control. Chemicals,
Hazardous substances,
' Intergovernmental relations. Reporting
and recordkeeping requirements.
Dated: December 21, 2016.
GinaMcCarthy,

Administrator.

For the reasons set out in the
preamble, title 40, chapter I, part 68, of
the Code of Federal Regulations is
amended as follows:
PART 68—CHEMICAL ACCIDENT
PREVENTION PROVISIONS

CBI means confidential business
information.
*****

Inherently safer technology or design
means risk management measures that
minimize the use of regulated
substances, substitute less hazardous
substances, moderate the use of
regulated substances, or simplify
covered processes in order to make
accidental releases less likely, or the
impacts of such releases less severe.
.

*

*

*

*

*

.

LEPC means local emergency
planning committee as established
under 42 U.S.C. 11001(c).
*****
Passive measures mean risk
management measures that use design
features that reduce either the frequency
or consequence of the hazard without
human, mechanical, or other energy
input. Examples of passive measures
include pressure vessel designs, dikes,
berms, and blast walls.
*****'
Practicability means the capability of
being successfully accomplished within
a reasonable time, accounting for
economic, environmental, legal, social,
and technological factors.
Environmental factors would include
consideration of potential transferred
risks for new risk reduction measures.
Procedural measures mean risk
management measures such as policies,
operating procedures, training,
administrative controls, and emergency
response actions to prevent or minimize
incidents.
*

*

• *

*

*

or operator of a stationary source that
has more than a threshold quantity of a
regulated substance in a process, as
determined under § 68.115, shall
comply with the requirements of this
part no later than the latest of the
following dates:
(1) June 21, 1999;
(2) Three years after the date on
which a regulated substance is first
listed under § 68.130;
(3) The date on which a regulated
substance is first present above a
threshold quantity in a process; or
(4) For any revisions to this part, the
effective date of the final rule that
revises this part.
(b) By March 14, 2018 the owner or
operator of a stationary source shall
comply with the emergency response
coordination activities in §68.93.
(c) Within three years of when the
owner or operator determines that the
stationary source is subject to the
emergency response program
requirements of § 68.95, pursuant to
§ 68.90(a), the owner or operator must
develop and implement an emergency
■response program in accordance with
§68.95.
(d) By March 15, 2021, the owner or
operator shall comply with the
following provisions promulgated on
January 13, 2017:
(1) Third-party audit provisions in
§§ 68.58(f), 68.58(g), 68.58(h), 68.59,
68.79(f), 68.79(g), 68.79(h), and 68.80;
(2) Incident investigation root cause
analysis provisions in §§ 68.60(d)(7) and
68.81(d)(7);
(3) Safer technology and alternatives
analysis provisions in § 68.67(c)(8);
(4) Emergency response exercise
provisions of § 68.96, and;
(5) Availability of information
provisions in § 68.210(b) through (e).
(e) By March 14, 2022, the owner or
operator shall comply with the risk
management plan provisions of subpart
G of this part promulgated on January
13, 2017.
(f) * * *
(2) The distance to a toxic or
flammable endpoint for a worst-case
release assessment conducted under
subpart B and § 68.25 is less than the
distance to any public receptor, as
defined in § 68.3; and
*****
■ 4. Amend § 68.12 by:
■ a. Revising paragraphs (c)(4) and (5),
and adding paragraph (c)(6); and
■ b. Revising paragraphs (d)(4) and (5),
and adding paragraph (d)(6).
The revisions and additions read as
follows:

Root cause means a fundamental,
■ 1. The authority citation for part 68
underlying, system-related reason why
continues to read as follows:
an incident occurred.
*****
Authority: 42 U.S.C. 7412(r), 7601(a)(1),
7661—766lf.
• Third-party audit means a compliance
audit conducted pursuant to the
■ 2. Amend § 68.3 by adding in
requirements of § 68.59 and/or § 68.80,
alphabetical order the definitions
performed or led by an entity
“Active measures”, “CBI”, “Inherently
(individual or firm) meeting the
safer technology or design”, “LEPC”, ,
competency and independence
'
“Passive measures”, “Practicability”,
described in § 68.59(c) or § 68.80(c).
“Procedural measures”, “Root cause”,
*****
and “Third-party audit” to read as
follows:
■ 3. Amend § 68.10 by:
■ a. Revising paragraph (a);
§68.3 Definitions.
■ b. Redesignating paragraphs (b)
*****
through (f) as paragraphs (f) through (j);
Active measures mean risk
■ c. Adding new paragraphs (b) through
management measures or engineering
(e); and
controls that rely on mechanical, or
■ d: Revising the newly designated
other energy input to detect and
paragraph (f)(2).
respond to process deviations. Examples
The revisions and additions read as
of active measures include alarms,
follow:
safety instrumented systems, and
§68.10 Applicability.
detection hardware (such as
§68.12 General requirements.
hydrocarbon sensors).
(a) Except as provided in paragraphs
*****
*****
(b) through (e) of this section, an owner
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operator shall comply with the
requirements of § 68.59, pursuant to the
schedule in paragraph (h) of this
section.
(4) Appeals. The owner or operator
may appeal a final determination made
*
*
*
*
*
by an implementing agency under
(d) The owner or operator shall ensure paragraph (g)(2) of this section within
30 days of receipt of the final
that employees involved in operating a
determination. The appeal shall be
process are trained in any updated or
made to the EPA Regional
new procedures prior to startup of a
Administrator, or for determinations
process after a major change.
made by other implementing agencies,
(e) For the purposes of this section,
the administrator or director of such
the term employee also includes
implementing agency. The appeal shall
supervisors responsible for directing
contain a clear and concise statement of
process operations.
the issues, facts in the case, and any
E 8. Amend § 68.58 by revising
paragraph (a) and adding paragraphs (f) relevant additional information. In
reviewing the appeal, the implementing
through (h) to read as follows:
agency may request additional
information from the owner or operator.
§68.58 Compliance audits.
(a) The owner or operator shall certify The implementing agency will provide
that they have evaluated compliance - a written, final decision on the appeal
to the owner or operator.
with the provisions of this subpart for
(h) Schedule for conducting a thirdeach covered process, at least every
party
audit. The audit and audit report
three years to verify that the procedures
and practices developed under the rule , shall be completed as follows, unless a
§68.48 Safety information.
different timeframe is specified by the
are adequate and are being followed.
(s) * * *
When required as set forth in paragraph implementing agency:
(1) For third-party audits required
(1) Safety Data Sheets (SDS) that meet (f) of this section, the compliance audit
pursuant to paragraph (f)(1) of this
the requirements of 29 CFR
shall be a third-party audit.
section, within 12 months of the release;
1910.1200(g);
*
*
*
*
* .
or
*
*
*
*
*
(f) Third-party audit applicability.
(2) For third-party audits required
The next required compliance audit
E 6. Amend § 68.50 by revising
pursuant to paragraph (f)(2) of this .
shall be a third-party audit when one of section, within 12 months of the date of
paragraph (a)(2) to read as follows:
the following conditions apply:
the final determination pursuant to
§68.50 Hazard review.
(1) An accidental release meeting the
paragraph (g)(3) of this section.
(a) * * *
criteria in § 68.42(a) from a covered
However, if the final determination is
(2) Opportunities for equipment
process at a stationary source has
appealed pursuant to paragraph (g)(4) of
malfunctions or human errors that could occurred; or
this section, within 12 months of the
cause an accidental release, including
(2) An implementing agency requires
date of the final decision on the appeal.
findings from incident investigations;
a third-party audit due to conditions at
E 9. Section 68.59 is added to subpart C
*****
the stationary source that could lead to
to read as'follows:
an accidental release of a regulated
E 7. Amend § 68.54 by revising
substance,
or
when
a
previous
third§68.59 Third-party audits.
paragraphs (a), (b), and (d); and adding
party audit failed to meet the
(a) Applicability. The owner or .
paragraph (e) to read as follows:
competency or independence criteria of operator shall engage a third-party to
§68.54 Training.
§ 68.59(c).
conduct an audit that evaluates
(g) Implementing agency notification
(a) The owner or operator shall ensure
compliance with the provisions of this
and appeals. (1) If an implementing
that each employee presently involved
subpart in accordance with the
agency makes a preliminary
in operating a process, and each
requirements of this section when either
determination that a third-party audit is criterion of § 68.58(f) is met.
employee newly assigned to a covered
necessary pursuant to paragraph (f)(2) of
process have been trained or tested
(b) Third-party auditors and auditing
this section, the implementing agency
competent in the operating procedures
teams. The owner or operator shall
provided in § 68.52 that pertain to their will provide written notice to the owner either:
or operator that describes the basis for
duties. For those employees already
(1) Engage a third-party auditor
this determination.
operating a process on June 21,1999,
meeting all of the competency and
(2) Within 30 days of receipt of such . independence criteria in paragraph (c)
the owner or operator may certify in
written notice, the owner or operator
writing that the employee has the
of this section; or
(2) Assemble an auditing team, led by
required knowledge, skills, and abilities may provide information and data to,
and may consult with, the
a third-party auditor meeting all of the
to safely carry out the duties and
implementing agency on the
competency and independence criteria
responsibilities as provided in the
determination. Thereafter, the
in paragraph (c) of this section. The
operating procedures.
implementing agency will provide a
team may include:
(b) Refresher training. Refresher
(i) Other employees of the third-party
training shall be provided at least every final determination to the owner or
auditor firm meeting the independence
three years, and more often if necessary, operator.
(3) If the final determination requires criteria of paragraph (c)(2) of this
to each employee involved in operating
section; and
a third-party audit, the owner or
a process to ensure that the employee

'(c)* * *
(4) Coordinate response actions with
local emergency planning and response
agencies as provided in § 68.93;
(5) Develop and implement an
emergency response program, and
conduct exercises, as provided in
§§68.90 to 68.96; and
(6) Submit as part of the RMP the data
on prevention program elements for
Program 2 processes as provided in
§68.170.
(d) * * *
(4) Coordinate response actions with
local emergency planning and response
agencies as provided in § 68.93;
(5) Develop and implement an
emergency response program, and
conduct exercises, as provided in
§§68.90 to 68.96; and
(6) Submit as part of the RMP the-data
on prevention program elements for
Program 3 processes as provided in
§68.175.
■ 5. Amend § 68.48 by revising
paragraph (a)(1) to read as follows:

understands and adheres to the current
operating procedures of the process. The
owner or operator, in consultation with
the employees operating the process,
shall determine the appropriate
frequency of refresher training.
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(ii) Other personnel not employed by
the third-party auditor firm, including
facility personnel.
(c) Third-party auditor qualifications.
The owner or operator shall determine
and document that the third-party
auditor(s) meet the following
competency and independence .
requirements:
(1) Competency requirements, The
third-party auditor(s) shall be: •
(1) Knowledgeable with the
requirements of this part;
(ii) Experienced with the stationary
source type and processes being audited
and applicable recognized and generally
accepted good engineering practices;
and
(iii) Trained and/or certified in proper
auditing techniques.
(2) Independence requirements. The
third-party auditor(s) shall:
(i) Act impartially when performing
all activities under this section;
(ii) Receive no financial benefit from
the outcome of the audit, apart from
payment for auditing services. For
purposes of this paragraph, retired
employees who otherwise satisfy the
third-party auditor independence
criteria in this section may qualify as
independent if their sole continuing
financial attachments to the owner or
operator are employer-financed or
managed retirement and/or health
plans;
(iii) Not have conducted past
research, development, design,
construction services, or consulting for
the owner or operator within the last
two years. For purposes of this
requirement, consulting does not
include performing or participating in
third-party audits pursuant to § 68.59 or
§ 68.80. An audit firm with personnel
who, before working for the auditor,
conducted research, development,
design, construction, or consulting
services for the owner or operator
within the last two years as an employee
or contractor may meet the requirements
of this subsection by ensuring such
personnel do not participate in the
audit, or manage or advise the audit
team concerning the audit;
(iv) Not provide other business or
consulting services to the owner or
operator, including advice or assistance
to implement the findings or
recommendations in an audit report, for
a period of at least two years following
submission of the final audit report;
(v) Ensure that all third-party
personnel involved in the audit sign and
date a conflict of interest statement
documenting that they meet the
independence criteria of this paragraph;
and

(vi) Ensure that all third-party
personnel involved in the audit do not
accept future employment with the
owner or operator of the stationary
source for a period of at least two years
following submission of the final audit
report. For purposes of this requirement,
employment does not include
performing or participating in thirdparty audits pursuant to § 68.59 or
§68.80.
(3) The auditor shall have written
policies and procedures to ensure that
all personnel comply with the
competency and independence
requirements of this section.
(d) Third-party auditor
responsibilities. The owner or operator
shall ensure that the third-party auditor:
(1) Manages the audit and participates
in audit initiation, design,
implementation, and reporting;
(2) Determines appropriate roles and
responsibilities for the audit team
members based on the qualifications of.
each team member;
(3) Prepares the audit report and
where there is a team, documents the
full audit team’s views in the final audit
report;
(4) Certifies the final audit report and
its contents as meeting the requirements
of this section; and
(5) Provides a copy of the audit report
to the owner or operator.
(e) Audit report. The audit report
shall:
(1) Identify all persons participating
on the audit team, including names,
titles, employers and/or affiliations, and
summaries of qualifications. For thirdparty auditors, include information
demonstrating that the competency
requirements in paragraph (c)(1) of this
section are met;
(2) Describe or incorporate by
reference the policies and procedures
required under paragraph (c)(3) of this
section;
(3) Document the auditor’s evaluation,
for each covered process, of the owner
or operator’s compliance vyith the
provisions of this subpart to determine
whether the procedures and practices
developed by the owner or operator
under this rule are adequate and being
followed;
(4) Document the findings of the
audit, including any identified
compliance or performance deficiencies;
(5) Summarize any significant
revisions (if any) between draft and final
versions of the report; and
(6) Include the following certification,
signed and dated by the third-party
auditor or third-party audit team
member leading the audit:
I certify that this KMP compliance audit
report was prepared under my direction or

supervision in accordance with a system
designed to assure that qualified personnel
properly gather and evaluate the information
upon which the audit is based. I further
certify that the audit was conducted and this
report was prepared pursuant to the
requirements of subpart C of 40 CFR part 68
and all other applicable auditing,
competency, independence, impartiality, and
conflict of interest standards and protocols.
Based on my personal knowledge and
experience, and inquiry of personnel
involved in the audit, the information
submitted herein is true, accurate, and'
complete.

(f) Third-party audit findings—(1)
Findings response report. As soon as
possible, but no later than 90 days after
receiving the final audit report, the
owner or operator shall determine an
appropriate response to each of the
findings in the audit report, and develop
a findings response report that includes:
(1) A copy of the final audit report;
(ii) An appropriate response to each of
the audit report findings;
(iii) A schedule for promptly
addressing deficiencies; and
(iv) A certification, signed and dated
by a senior corporate officer, or an
official in an equivalent position, of the
owner or operator of the stationary
source, stating:
I certify under penalty of law that I have
engaged a third-party to perform or lead an
audit team to conduct a third-party audit in
accordance with the requirements of 40 CFR
68.59 and that the attached RMP compliance
audit report was received, reviewed, and
responded to under my direction or
supervision by qualified personnel. I further
certify that appropriate responses to the
findings have been identified and
deficiencies were corrected, or are being
corrected, consistent with the requirements
of subpart C of 40 CFR part 68, as
documented herein. Based on my personal
knowledge and experience, or inquiry of
personnel involved in evaluating the report
findings and determining appropriate
responses to the findings, the information
submitted herein is true, accurate,'and
complete. I am aware that there are
significant penalties for making false material
statements, representations, or certifications,
including the possibility of fines and
imprisonment for knowing violations.

(2) Schedule implementation. The
owner or operator shall implement the
schedule to address deficiencies
identified in the audit findings response
report in paragraph (f)(l")(iii) of this
section and document the action taken
to address each deficiency, along with
the date completed.
(3) Submission to Board of Directors.
The owner or operator shall
immediately provide a copy of each
document required imder paragraphs
(f)(1) and (2) of this section, when
completed, to the owner or operator’s
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audit committee of the Board of
direct and indirect contributing factors,
E 13. Amend § 68.71 by adding
Directors, or other comparable
and root causes. Root causes shall be
paragraph (d) to read as follows:
determined by conducting an analysis
committee or individual, if applicable.
§68.71 Training.
for each incident using a recognized
(g) Recordkeeping. The owner or
*
* " *
*
*
method;
and
operator shall retain at the stationary
(d)
For
the
purposes
of this section,
(8) Any recommendations resulting
source, the two most recent final thirdthe term employee also includes
from the investigation and a schedule
party audit reports, related findings
supervisors with process operational
for addressing them.
response reports, documentation of
**•*.**
responsibilities.
actions taken to address deficiencies,
(g) Incident investigation reports shall E 14. Amend § 68.79 by revising
and related records. This requirement
paragraph (a) and adding paragraphs (f)
be retained for five years.
does not apply to any document that is
through (h) to read as follows:
more than five years old.
e 11. Amend § 68.65 by revising the first
sentence of paragraph (a) and the note . . § 68.79. Compliance audits.
■ 10. Amend § 68.60 by:
to paragraph (b) to read as follows:
■ a. Revising paragraph (a);
(a) The owner or operator shall certify
■ b. Redesignating paragraphs (c)
that they have evaluated compliance
§ 68.65 Process safety information.
through (f) as paragraphs (d) through (g);
with the provisions of this subpart for
(a) The owner or operator shall
■ c. Adding a new paragraph (c); and
each covered process, at least every
complete
a
compilation
of
written
E d. Revising the newly designated
three years to verify that the procedures
process
safety
information
before
paragraphs (d) and (g).
conducting any process hazard analysis and practices developed under the rule
The revisions and additions read as
are adequate and are being followed.
required by the rule, and shall keep
follows:
process safety information up-to-date. * When required as set forth in paragraph
**
(f) of this section, the compliance audit
§68.60 Incident investigation.
(b) * * *
. shall be a third-party audit.
(а) The owner or operator shall
*****
Note to paragraph (b): Safety Data Sheets
investigate each incident that:
(f) Third-party audit applicability.
(SDS) meeting the requirements of 29 CFR
(1) Resulted in a catastrophic release
1910.1200(g) may be used to comply with
The next required compliance audit
(including when the affected process is this
requirement to the extent they contain
shall be a third-party audit when one of
decommissioned or destroyed
the information required by paragraph (b) of
the following conditions apply:
following, or as the result of, an
this section.
(1) An accidental release meeting the
incident); or
criteria in § 68.42(a) from a covered
(2) Could reasonably have resulted in *****
process at a stationary source has
E 12. Amend § 68.67 by:
a catastrophic release (j.e., was a near
occurred; or
e
a.
Revising
paragraph
(c)(2);
miss).
(2) An implementing agency requires
E b. Amending paragraph (c)(6) by
*****.
a third-party audit due to conditions at
removing the word “and;”
(c) An incident investigation team
the stationary source that could lead to
e c. Amending paragraph (c)(7) by
shall be established and consist of at
an accidental release of a regulated
removing the period at the end of the
least one person knowledgeable in the
substance, or when a previous thirdprocess involved and other persons with paragraph and adding “; and" in its
party audit failed to meet the
place; and
appropriate knowledge and experience ' e d. Adding paragraph (c)(8).
competency or independence criteria of
to thoroughly investigate and analyze
§ 68.80(c).
The revisions ana additions read as
the incident.
(g) Implementing agency notification
follows:
(d) A report shall be prepared at the
and appeals. (1) If an implementing
§68.67 Process hazard analysis. .
conclusion of the investigation. The
agency makes a preliminary
*
*
*
*
*.
report shall be completed within 12
determination that a third-party audit is
(c) * * *
months of the incident, unless the
necessary pursuant to paragraph (f)(2) of
(2) The findings from all incident
implementing agency approves, in
this section, the implementing agency
writing, an extension of time. The report investigations required under §68.81, as will provide written notice to the owner
well as any other potential failure
shall include:.
or operator that describes the basis for.
scenarios;
(1) Date, time, and location of
this determination.
*****
incident;
(2) Within 30 days of receipt of such
(2) Date investigation began;
(8) For processes in NAICS 322, 324,
written notice, the owner or operator
(3) A description of the incident, in
and 325, safer technology and
may provide information and data to,
alternative risk management measures
chronological order, providing all
and may consult with, the
applicable to eliminating or reducing
relevant facts;
implementing agency on the
risk from process hazards.
(4) The name and amount of the
determination. Thereafter, the
(i) The owner or operator shall
regulated substance involved in the
implementing agency will provide a
consider,
in
the
following
order
of
release (e.g., fire, explosion, toxic gas
final determination to the owner or
preference inherently safer technology
loss of containment) or near miss and
operator.
or design, passive measures, active
the duration of the event;
(3) If the final determination requires
measures, and procedural measures. A
(5) The consequences,'if any, of the
a third-party audit, the owner or
combination of risk management
incident including, but not limited to:
operator shall comply with the
injuries, fatalities, the number of people measures may be used to achieve the
requirements of § 68.80, pursuant to the
desired risk reduction.
evacuated, the number of people
schedule in paragraph (h) of this
(ii) The owner or operator shall
sheltered in place, and the impact on
section.
determine the practicability of the •
the environment;
(4) Appeals. The owner or operator
(б) Emergency response actions taken; inherently safer technologies and
may appeal a final determination made
(7) The factors that contributed to the designs considered.
by an implementing agency under
*****
incident including the initiating.event.
paragraph (g)(2) of this section within
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30 days of receipt of the final
determination. The appeal shall be
made to the EPA Regional
Administrator, or for determinations
made by other implementing agencies,
the administrator or director of such
implementing agency. The appeal shall
contain a clear and concise statement of
the issues, facts in the case, and any
relevant additional information.. In
reviewing the appeal, the implementing
agency may request additional
information from the owner or operator.
The implementing agency will provide
a written, final decision on the appeal
to the owner or operator.
(h) Schedule for conducting a thirdparty audit. The audit and audit report
shall be completed as follows, unless a
different timeframe is specified by the
implementing agency:.
(1) For third-party audits required
pursuant to paragraph (f)(1) of this
section, within 12 months of the release;
or
(2) For third-party audits required
pursuant to paragraph- (f)(2) of this
section, within 12 months of the date.of
the final determination pursuant to
paragraph (g)(3) of this section.
However, if the final determination is
appealed pursuant to paragraph (g)(4) of
this section, vyithin 12 months of the
date of the final decision on the appeal.
■ 15. Section 68.80 is added to subpart
D to read as follows:

competency and independence
requirements:
(1) Competency requirements. The
third-party auditor(s) shall be:
(1) Knowledgeable with the
requirements of this part;
(ii) Experienced with the stationary
source type and processes being audited
and applicable recognized and generally
accepted good engineering practices;
and
(iii) Trained or certified in proper
auditing techniques.
(2) Independence requirements. The
third-party auditor(s) shall:
(i) Act impartially when performing
all activities under this section;
(ii) Receive no financial benefit from
the outcome of the audit, apart from
payment for auditing services. For
purposes of this paragraph, retired
employees who otherwise satisfy the
third-party auditor independence
criteria in this section may qualify as
independent if their sole continuing
financial attachments to the owner or
operator are employer-financed or
managed retirement and/or health
plans;
(iii) Not have conducted past
research, development, design,
construction services, or consulting for
the owner or operator within the last
two.years. For purposes of this
requirement, consulting does not
include performing or participating in
third-party audits pursuant to § 68.59 or
§ 68.80. An audit firm with personnel
§68.80 Third-party audits.
who, before working for the auditor,
(a) Applicability. The owner or
conducted research, development,
operator shall engage a third-party to
design, construction, or consulting
conduct an audit that evaluates
services for the owner or operator
compliance with the provisions of this
within the last two years as an employee
subpart in accordance with the
or contractor may meet the requirements
requirements of this section when either of this subsection by ensuring such
criterion of § 68.79(f) is met.
personnel do not participate in the ■
(b) Third-party auditors and auditing audit, or manage or advise the audit
teams. The owner or operator shall
team concerning the audit;
either: ■
(iv) Not provide other business or
(1) Engage a third-party auditor
consulting services to the owner or
meeting all of the competency and
operator, including advice or assistance
independence criteria in paragraph (c)
to implement the findings or
of this section; or
recommendations in an audit report, for
(2) Assemble an auditing team, led by a period of at least two years following
a third-party auditor meeting all of the
submission of the filial audit report;
competency and independence criteria
(v) Ensure that all third-party
in paragraph (c) of this section. The
personnel involved in the audit sign and
team may include:
date a conflict of interest statement
(i) Other employees of the third-party documenting that they meet the
auditor firm meeting the independence
independence criteria of this paragraph;
criteria of paragraph (c)(2) of this
and
section; and
(vi) Ensure that all third-party
(ii) Other personnel not employed by personnel involved in the audit do not
the third-party auditor firm, including
accept future employment with the
facility personnel.
owner or operator of the stationary
(c) Third-party auditor qualifications. source for a period of at least two years
The owner or operator shall determine
following submission of the final audit
and document that the third-party
report. For purposes of this requirement,
auditor(s) meet the following
employment does not include

performing or participating in thirdparty audits pursuant to § 68.59 or
§68.80.
(3) The auditor shall have written
policies and procedures to ensure that
all personnel comply with the
competency and independence
requirements of this section.
(d) Third-party auditor
responsibilities. The owner or operator
shall ensure that the third-party auditor:
(1) Manages the audit and participates
in audit initiation, design,
implementation, and reporting;
(2) Determines appropriate roles and
responsibilities for the audit team
members based on the qualifications of
each team member;
(3) Prepares the audit report and
where there is a team, documents the
full audit team’s views in the final audit
report;
(4) Certifies the final audit report and
its contents as meeting the requirements
of this section; and
(5) Provides a copy of the audit report
to the owner or operator.
(e) Audit report. The audit report
shall:
(1) Identify all persons participating
on the audit team, including names,
titles, employers and/or affiliations, and
summaries of qualifications. For thirdparty auditors, include information
demonstrating that the competencyrequirements in paragraph (c)(1) of this
section are met;
(2) Describe or incorporate by
reference the policies and procedures
required under paragraph (c)(3) of this
section;
(3) Document the auditor’s evaluation,
for each covered process, of the owner
or operator’s compliance with the
provisions of this subpart to determine
whether the procedures and practices
developed by the owner or operator
under this rule are adequate and being
followed;
(4) Document the findings of the
audit, including any identified
compliance or performance deficiencies;
(5) Summarize any significant
revisions (if any) between draft and final
versions of the report; and
(6) Include the following certification,
signed and dated by the third-party
auditor or third-party audit team
member leading the audit:
I certify that this RMP compliance audit
report was prepared under my direction or
supervision in accordance with a system
designed to assure that qualified personnel
properly gather and evaluate the information
upon which the audit is based. I further
certify that the audit was conducted and this
report was prepared pursuant to the
requirements of subpart D of 40 CFR part 68
and all other applicable auditing,
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competency, independence, impartiality, and
conflict of interest standards and protocols.
Based on my personal knowledge and
experience, and inquiry of personnel .
involved in the audit, the information
submitted herein is true, accurate, and
complete.

actions taken to address deficiencies,
and related records.
■ 16. Amend § 68.81 by revising
paragraphs (a), (d) introductory text,
(d)(1), (d)(3) through (5), and adding
paragraphs (d)(6) through (8) to read as
follows:

audit report was received, reviewed, and
responded to under my direction or
supervision by qualified personnel. I further
certify that appropriate responses to the
findings have been identified and
deficiencies were corrected, or are being
corrected, consistent with the.requirements
of subpart D of 40 CFR part 68, as
documented herein. Based on my personal
knowledge and experience, or inquiry of
personnel involved in evaluating the report
findings and determining appropriate
responses to the findings, the information
submitted herein is true, accurate, and
complete. I am aware that there are
significant penalties for making false material
statements, representations, or certifications,
including the possibility of fines and'
imprisonment for knowing violations.

*****

4701

source whose employees will not
respond to accidental releases of
regulated substances need not comply
with § 68.95 of this part provided that:
(1) For stationary sources with any
regulated toxic substance held in a
process above the threshold quantity,
(f) Third-party audit findings—(1)
the stationary source is included in the
Findings response report. As soon as
§68.81 Incident investigation.
community emergency response plan
possible, but no later than 90 days after
developed under 42 U.S.C. 11003;
(а) The owner or operator shall
receiving the final audit report, the
(2) For stationary sources with only
investigate each incident that:
owner or operator shall determine an
regulated flammable substances held in
(1) Resulted in a catastrophic release
appropriate response to each of the
a process above the threshold quantity,
(including when the affected process is
findings in the audit report, and develop decommissioned or destroyed
the owner or operator has coordinated
a findings response report that includes: following, or as the result of, an
response actions with the'local fire
(1) A copy of the final audit report;
department; •
incident); or
(ii) An appropriate response to each of
(3) Appropriate mechanisms are in
(2) Could reasonably have resulted in
the audit report findings;
place to notify emergency responders
a catastrophic release (i.e., was a near
(iii) A schedule for promptly
when there is a need for a response;
miss).
addressing deficiencies; and
(4) The owner or operator performs
*****
(iv) A certification, signed and dated
the annual emergency response
(d)
A
report
shall
be
prepared
at
the
by a senior corporate officer, or an
coordination activities required under
official in an equivalent position, of the conclusion of the investigation. The
§68.93; and
report
shall
be
completed
within
12
owner or operator of the stationary
(5) The owner or operator performs .
months
of
the
incident,
unless
the
source, stating:
the
annual notification exercises
implementing agency approves, in
I certify under penalty of law that I have
required under § 68.96(a).
writing,
an
extension
of
time.
The
report
engaged a third-party to perform or lead an
■ 18. Section 68.93 is added to subpart
shall include:
audit team to conduct a third-party audit in
E to read as follows:
(1) Date, time, and location of
accordance with the requirements of 40 CFR
incident;
68.80 and that the attached RMP compliance
§68.93 Emergency response coordination
(3) A description of the incident, in
chronological order, providing all
relevant facts;
(4) The name and amount of the
regulated substance involved in the
release (e.g., fire, explosion, toxic gas
loss of containment) or near miss and
the duration of the event;
(5) The consequences, if any, of the
incident including, but not limited to:
injuries, fatalities, the number of people
' evacuated, the number of people
sheltered in place, and the impact on
the environment;
(б) Emergency response actions taken;
(7) The factors that contributed to the
incident including the initiating event,
(2) Schedule implementation. The
direct and indirect contributing factors,
owner or operator shall implement the
and root causes. Root causes shall be
schedule to address deficiencies
identified in the audit findings response determined by conducting an analysis
for each incident using a recognized
report in paragraph (f)(l)(iii) of this
method; and
section and document the action taken
(8) Any recommendations resulting
to address each deficiency, along with
from the investigation and a schedule
the date completed.
for addressing them.
(3) Submission to Board of Directors.
*****
,
The owner or operator shall
immediately provide a copy of each
■ 17. Revise § 68.90 to read as follows:
document required under paragraphs
§ 68.90 Applicability..
(f)(1) and (2) of this section, when
(a) Responding stationary source.
completed, to the owner or operator’s
Except as provided in paragraph (b) of
audit committee of the Board of
this section, the owner of operator of a
Directors, or other comparable
stationary source with Program 2 and
committee or individual, if applicable.
(g) Recordkeeping. The owner or
Program 3 processes shall comply with
operator shall retain at the stationary
the requirements of §§ 68.93, 68.95, and
source the two most recent final third68.96.
(b) Non-responding stationary source.
party audit reports, related findings
The owner or operator of a stationary
response reports, documentation of

activities.

The owner or operator of a stationary
source shall coordinate response needs
with local emergency planning and
response organizations to determine
how the stationary source is addressed
in the community emergency response
plan and to ensure that local response
organizations are aware of the regulated
substances at the stationary source, their
quantities, the risks presented by
covered processes, and the resources
and capabilities at the stationary source
to respond to an accidental release of a
regulated substance.
(a) Coordination shall occur at least.
annually, and more frequently if
necessary, to address changes: At the
stationary source; in the stationary
source’s emergency response and/or
emergency action plan; and/or in the
community emergency response plan.
. (b) Coordination shall include
providing to the local emergency
planning and response organizations:
The stationary source’s emergency
response plan if one exists; emergency .
action plan; updated emergency contact
information; and any other information
that local emergency planning and
response organizations identify as
relevant to local emergency response
planning. For responding stationary
sources, coordination shall also include
consulting with local emergency
response officials to establish
appropriate schedules and plans for
field and tabletop exercises required
under § 68.96(b). The owner or operator
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required in paragraph (b) of this sectio'n.
The owner/operator shall maintain a
written record of each notification
exercise conducted over the last five
years.
(b) Emergency response exercise
program. The owner or operator of a
stationary source subject to the
requirements of § 68.95 shall develop
and implement an exercise program for
its emergency response program,
including the plan required under
§ 68.95(a)(1). Exercises shall involve
facility emergency response personnel
■ 19. Amend § 68.95 by:
and, as appropriate, emergency response
■ a. Revising paragraph (a)(l)(i);
contractors. When planning emergency
■ b. Adding a sentence to the end of
response field and tabletop exercises,
paragraph (a)(4); and
the owner or operator shall coordinate
■ c. Revising paragraph (c).
with local public emergency response
The revisions and addition read as
officials and invite them to participate
follows:
in the exercise. The emergency response
68.95 Emergency response program.
exercise program shall include:
(1) Emergency response field
(a) * * *
exercises. The owner or operator shall
(l) * * *
conduct field exercises involving the
(i) Procedures for informing the
simulated accidental release of a
public and the appropriate Federal,
regulated substance (t.e., toxic substance
state, and local emergency response
release or release of a regulated
agencies about accidental releases;
flammable substance involving a fire
*****
(4) * * * The owner or operator shall and/or explosion).
(1) Frequency. As part of coordination
review and update the plan as
with
local emergency response officials
appropriate based on changes at the
required by § 68.93, the owner or
stationary source or new information
operator shall consult with these
obtained from coordination activities,
emergency response exercises, incident officials to establish an appropriate
frequency for field exercises, but at a
investigations, or other available
information, and ensure that employees minimum, shall conduct a field-exercise
at least once every ten years.
are informed of the changes.
(ii) Scope. Field exercises shall
*
*
*
*
*
include: Tests of procedures to notify
(c) The emergency response plan
the public and the appropriate Federal,
developed under paragraph (a)(1) of this state, and local emergency response
section shall be coordinated with the
agencies about an accidental release;
community emergency response plan
tests of procedures and measures for
developed under 42 U.S.C. 11003. Upon emergency response actions including
request of the LEPC or emergency
evacuations and medical treatment; tests
response officials, the owner or operator of communications system's;
shall promptly provide to the local
mobilization of facility emergency
emergency response officials
response personnel, including
information necessary for developing
contractors, as appropriate; coordination
and implementing the community
with local emergency responders;
emergency response plan.
emergency response equipment
deployment; and any other action
B 20. Section 68.96 is added to subpart
identified in the emergency response
E to read as follows:
program, as appropriate.
§68.96 Emergency response exercises.
(2) Tabletop exercises. The owner or
(a) Notification exercises. At least
operator shall conduct a tabletop
once each calendar year, the owner or
exercise involving the simulated
operator of a stationary source with any accidental release of a regulated
Program 2 or Program 3 process shall
substance.
(i) Frequency. As part of coordination
conduct an exercise of the stationary
with local emergency response officials
source’s emergency response
notification mechanisms required under required by § 68.93, the owner or
§ 68.90(a)(2) or § 68.95(a)(l)(i), as
operator shall consult with these
officials to establish an appropriate
appropriate. Owners or operators of
responding stationary sources may
frequency for tabletop exercises, but at
perform the notification exercise as part a minimum, shall conduct a field
exercise at least once every three years.
of the tabletop and field exercises
shall request an opportunity to meet
with the local emergency planning
committee (or equivalent) and/or local
fire department as appropriate to review
and discuss these materials.
(c) The owner or operator shall
document coordination with local
authorities, including: The names of
individuals involved and their contact
information (phone number, email
address, and organizational affiliations):
dates of coordination activities; and
nature of coordination activities.

(ii) Scope. The exercise shall include
discussions of: Procedures to notify the
: public and the appropriate Federal,
state, and local emergency response
agencies; procedures and measures for
emergency response including
evacuations and medical treatment;
identification of facility emergency
response personnel and/or contractors
and their responsibilities; coordination
with local emergency responders;
procedures for emergency response
equipment deployment; and any other
action identified in the emergency
response plan, as appropriate.
(3) Documentation. The owner/
operator shall prepare an evaluation
report within 90 days of each exercise.
The report shall include: A description
of the exercise scenario; names and
organizations of each participant; an
evaluation of the exercise results
including lessons learned;
recommendations' for improvement or
revisions to the emergency response
exercise program and emergency
response program, and a schedule to
promptly address and resolve
recommendations.
(c) Alternative means of meeting'
exercise requirements. The owner or
operator may satisfy the requirement to
conduct notification, field and/or
tabletop exercises through:
. (l) Exercises conducted to meet other
Federal, state or local exercise
requirements, provided the exercise
meets the requirements of paragraphs (a)
and/or (b) of this section, as appropriate.
(2) Response to an accidental release,
provided the response includes the \
actions indicated in paragraphs (a) and/
or (b) of this section, as appropriate.
When used to meet field and/or tabletop
exercise requirements, the owner or
operator shall prepare an after-action
report comparable to the exercise
evaluation report required in paragraph
(b)(3) of this section, within 90 days of
the incident.
B 21. Amend § 68.130 by:
B a. In Table 1, “List of Regulated Toxic
Substances and Threshold Quantities
for Accidental Release Prevention”,
under second column entitled “CAS
No.”, removing the number “107-1861” adding “107-18-6” in its place; and
b b. Revising Table 4, “List of Regulated
Flammable Substances and Threshold
Quantities for Accidental Release
Prevention”.
The revisions read asTollows:
§ 68.130 List of substances.
*****
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Table

4

to

§68.130—List

of

Regulated

Flammable
Substances
Release Prevention

1

and

Threshold

Quantities

for

Accidental

[CAS Number Order—63 Substances]

Threshold quantity
(lbs)

CAS No.

Chemical name

60-29-7 ..........................................
74-82-8 ..........................................
74-84-0..........................................
74-85-1 ..........................................
74-86-2 ..........................................
74-89-5 ...................... ....................
74-98-6 ..........................................
74-99-7..........................................
7R-nn—3
75-01-4 ..........................................
7^—09 q
75-04-7 ..........................................
7R—n7-n
.........
75-08-1 ...................................... .
75 1Q_4
75 9A-5
75-29-6 ..........................................
75-31-0............................ ..............
75-35-4 ..........................................
75-37-6 ..........................................
75-38-7 ....................................... .
75-50-3 ..........................................
75-76-3 ..........................................
78-78-4 ..........................................
78-79-5 ..........................................
79-38-9 ..........................................
106-97-8 ............................... .........
106-98-9 .................:......................
106-99-0 ........................................
107-00-6 ........................................
107-01-7 ........................................
107-25-5 ........................................
107-31-3........................................
mq-fifi-o
.............
109-67-1 ...... :................................
109-92-2 ........................................
109-95-5 ........................................
115-07-1 ........................................
115-10-6 ........................................
115-11-7........................................
116-14-3........................................
124-40-3 .....................................
460-19-5 ........................................
463-49-0........................................
463-58-1 ................................ ........
463-82-1 ........................................
504-60-9 ........................................
557-98-2 ........ :..............................
563-45-1 ........................................
563-46-2 ..:.....................................
590-18-1 ......... ..............................
590-21-6 ........................................
598-73-2 ........................................
624-64-6 ........................................
627-20-3 .........................................
646-04-8 ....:.................................
ARQ 97-4.
1333-74-0 ......................................
41 nQ Qfi—0
7791-21-1 ......................................
7803-62-5 :....... ................ ...........
10025-78-2 ....................................
25167-67-3 ....................................

Ethyl ether [Ethane, 1,1'-oxybis-] ..........................................................
Methane.................................................... .............................................
Ethane................................................... .................................................
Ethylene [Ethene] ..................................................................................
Acetylene [Ethyne].................................................................................
Methylamine [Methanamine]..................................................................
Propane .......................................... .................................... ..................
Propyne [1-Propyne]..............................................................................
Vinyl chloride [Ethene, chloro-J..............................................................
Ethylamine [Ethanamine].... 1..............................:.................................
Acetaldehyde .........................................................................................
Ethyl mercaptan [Ethanethiol]....................'...........................................
Isobutane [Propane, 2-methyl] .............................................................
Isopropyl chloride [Propane,”2’-chloro-] ..;......................................... .
Isopropylamine [2-Propanamine].......... ................................................
Vinylidene chloride [Ethene, 1,1-dichloro-] ...........................................
Difluoroethane [Ethane, 1,1-difluoro-]......... ..........................................
Vinylidene fluoride [Ethene, 1,1-difluoro-] ............................................
Trimethylamine [Methanamine, N, N-dimethyl-] ....... :..........................
Tetramethylsilane [Silane, tetramethyl-] ...............................................
Isopentane [Butane, 2-methyl-] .............................................................
Isoprene [1,3,-Butadiene, 2-methyl-] .....................................................
Trifluorochloroethylene [Ethene, chlorotrifluoro-]..................................
Butane............................................................ -......................................
1-Butene ................................................................................................
1,3-Butadiene.........................................................................................
Ethyl acetylene [1-Butyne].....................................................................
2-Butene .......................................................................................:........
Vinyl methyl ether [Ethene, methoxy-] .................................................
Methyl formate [Formic acid, methyl ester] ..................................... .
1-Pentene ................................................................................. .............
Vinyl ethyl ether [Ethene, ethoxy-] ........................................................
Ethyl nitrite [Nitrous acid, ethyl ester]....................................................
Propylene [1-Propene]......................................... :................................
Methyl ether [Methane, oxybis-] ............................................................
2-Methylpropene [1-Propene, 2-methyl-] ...............................:..............
Tetrafluoroethylene [Ethene, tetrafluoro-]............................... ;.............
Dimethylamine [Methanamine, N-methyl-] ...........................................
Cyanogen [Ethanedinitrile].....................................................................
Propadiene [1,2-Propadiene]................................................................
Carbon oxysulfide [Carbon oxide sulfide (COS)] .... ;.................. :........
2,2-Dimethylpropane [Propane, 2,2-dimethyl-] .....................................
1,3-Pentadiene........... ............................................................................
2-Chloropropylene [1 -Propene, 2-chloro-] .............................................
3-Methyl-1-butene ...................................................................................
2-Methyl-1-butene............................................................................ ••....
2-Butene-cis ...........................................................................................
1-Chloropropylene [1-Propene, 1-chloro-] .............................................
Bromotrifluorethylene [Ethene, bromotrifluoro-]....................................
2-Butene-trans (2-Butene, (E)] ..............................................................
2-Pentene, (Z)- ......................................................................................
2-Pentene, (E)- ............................................. .........................................
Vinyl acetyl'ene [1 -Buten-3-yne]:............................................................
Hydrogen”....... !....... ................................. ;............................................
Dichlorosilane [Silane, dichloro-] ............................................ .•.............
Chlorine monoxide [Chlorine oxide] ......................................................
Silane .....................................................................................................
Trichlorosilane [Silane, trichloro-] ..........................................................
Butene.....................................................................................................

10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
io .o Oo
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000
10,000

Basis for
listing
3
f
f
f
f
f
f
f
f
a, f
f
f
g
g
f
f
g -■
g
g
f
f
f
g
g
g
f
f
f
f
f
f
f
g
9
g
g
f
f
f
f
f
f
f
f
f
f
f .
g
f
g.
f
g
f
f
g
g
f
f
f
f
f
g
f

i a flammable substance when used as a fuel or held for sale as a fuel at a retail facility is excluded from all provisions of this part (see
§68.126).
Note: Basis for Listing:
a Mandated for listing by Congress.
! Flammable gas.
s Volatile flammable liquid.

■ 22. Amend § 68.160 by adding
paragraphs (b)(21) and (22) to read as
follows:

§68.160 Registration.
*****

(b) * * *

(21) Method of communication and
location of the notification that
chemical hazard information is
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available to the public, pursuant to
§ 68.210(c); and
(22) Whether a public meeting has
been held following an RMP reportable
accident, pursuant to § 68.210(e).
■ 23. Amend § 68.170 by revising
paragraphs (i) and (j) to read as follows:

(1) Name, organizational affiliation,
■ 27. Revise § 68.200 to read as follows:
phone number, and email address of
§68.200
Recordkeeping.
local emergency planning and response
The
owner
or operator shall maintain
organizations with which the stationary
records supporting the implementation
source last coordinated emergency
of this part at the stationary source for
response efforts, pursuant to
five years, unless otherwise provided in
§68.10(9(3) or §68.93;
subpart D of this part.
(2) The date of the most recent
§ 68.170 Prevention program/Program 2.
■ 28. Revise § 68.210 to read as follows:
coordination with the local emergency
*
*
*
*
* •
response organizations, pursuant to
§ 68.210 Availability of information to the
(i) The date of the most recent
§ 68.93 and
public.
compliance audit, the expected date of
(3) A Hst of Federal or state
(a) RMP'availability. The RMP
completion of any changes resulting
emergency plan requirements to which
required under subpart G of this part
from the compliance audit, and identify the stationary source is subject.
shall be available to the public under 42
whether the most recent compliance
(b) The owner or operator shall
. U.S.C. 74.14(c) and 40 CFR part 1400.
audit was a third-party audit, pursuant
identify in the RMP whether the facility
(b) Chemical hazard information. The
to §§68.58 and 68.59.
is a responding stationary source or a
owner or operator of a stationary source
(j) The completion date of the most
non-responding stationary source,
shall provide, upon request by any
recent incident investigation and the
pursuant to § 68.90.
member of the public, the following
expected date of completion of any
(1) For non-responding stationary
chemical hazard information for all
changes resulting from the investigation. sources, the owner or operator shall
regulated processes, as applicable:
*****
identify:
(1) Regulated substances information.
(1) For stationary sources with any
Names of regulated substances held in
■ 24. Amend § 68.175 by:
regulated toxic substance held in a
a process;
■ a. Revising the introductory text of
(2) Safety data sheets (SDS). SDSs for
paragraph (e), and paragraphs (e)(1), (5), process above the threshold quantity,
whether the stationary source is
all regulated substances located at the
and (6);
included in the community emergency
facility;
■ b. Adding paragraph (e)(7); and
response plan developed under 42
(3) Accident history information.
■ c. Revising paragraphs (k) and (1).
U.S.C. 11003, pursuant to § 68.90(b)(1);
Provide the five-year accident history
The revisions and addition read as
(ii) For stationary sources with only
information required to be reported
follows:
regulated flammable substances held in under § 68.42;
§68.175 Prevention program/Program 3.
(4) Emergency response program. The
a process above the threshold quantity,
*
*
*
* ‘
*
the date of the most recent coordination following summary information
(e) The most recent process hazard
with the local fire department, pursuant concerning the stationary source’s
analysis (PHA) or PHA update and
compliance with §68.10(9(3) or. the
to § 68.90(b)(2);
revalidation information, pursuant to
(iii) What mechanisms are in place to emergency response provisions of
§ 68.67, including:
subpart E:
notify the public and emergency
(i) Whether the stationary source is a
(1) The date of completion of the most responders when there is a need for
responding stationary source or a non
recent PHA or update and the technique emergency response; and
responding stationary source;
used;
(iv) The date of the most recent
*
*
*
*
*
(ii) Name and phone number of local
notification exercise, as required in
emergency response organizations with
(5) Monitoring and detection systems § 68.96(a).
(2) For responding stationary sources, which the owner or operator last
in use;
coordinated emergency response efforts,
the owner or operator shall identify:
(6) Changes since the last PHA; and
(7) Inherently safer technology or
(i) The date of the most recent review pursuant to § 68.180; and
(iii) For stationary sources subject to
design measures implemented since the and update of the emergency response
§ 68.95, procedures for informing the
last PHA, if any, and the technology
plan, pursuant to § 68.95(a)(4);
public and local emergency response
category (substitution, minimization,
(ii) The date of the most recent
agencies about accidental releases;
notification exercise; as required in
simplification and/or moderation).
(5) Exercises. A list of scheduled
*****
§ 68.96(a);
exercises required under § 68.96; and
(iii)
The
date
of
the
most
recent
field
(k) The date of the most recent
(6) LEPC contact information. Include
exercise, as required in § 68.96(b)(1);
compliance audit, the expected date of
LEPC
name, phone number, and web
and
completion of any changes resulting
address as available.
(iv) The date of the most recent
from the compliance audit, and identify
(c) Notification of availability of
tabletop exercise, as required in
whether the most recent compliance
information. The owner or operator
§ 68.96(b)(2).
audit was a third-party audit, pursuant
shall provide ongoing notification on a
to §§68.79 and 68.80.
■ 26. Amend § 68.190 by adding a
company Web site, social media
(l) The completion date of the most
sentence at the end of paragraph (c) to
platforms, or through other publicly
recent incident investigation and the
read as follows:
accessible means that:
expected date of completion of any
(1) Information specified in paragraph
Updates.
changes resulting from the investigation. §68.190
(b) of this section is available to the
*
* "
*
*
*
*
*
*
*
*
•
public upon request. The notification
(c) * * * Prior to de-registration the
shall:
■ 25. Revise § 68.180 to read as follows:
owner or operator shall meet applicable
(i) Specify the information elements,
reporting and incident investigation
§ 68.180 Emergency response program
identified in paragraph (b) of this
requirements in accordance with
and exercises.
section, that can be requested; and
§§68.42, 68.60, and/or 68.81.
(a) The owner or operator shall
(ii) Provide instructions for how to
*
*
*
*
*
provide in the RMP:
request the information (e.g. email.
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mailing address, and/or telephone or
Web site request);
(2) Identify where to access
information on community
preparedness, if available, including
shelter-in-place and evacuation
procedures.
(d) Timeframe to provide requested
information. The owner or operator
shall provide the requested information
under paragraph (b) of this section
within 45 days of receiving a request
from any member of the public.
(e) Public meetings. The owner or
operator of a stationary source shall
hold a public meeting to provide
information required under § 68.42 as

well as other relevant chemical hazard
information, such as that described in
paragraph (b) of this section, no later
than 90 days after any accident subject
to reporting under § 68;42.
(f) Classified information. The
disclosure of information classified by
the Department of Defense or other
Federal agencies or contractors of such
agencies shall be controlled by
applicable laws, regulations, or
executive orders concerning the release
of classified information.
(g) CBI. An owner or operator
asserting CBI for information required
under this section shall provide a
sanitized version to the public.

4705

Assertion of claims of CBI and
substantiation of CBI claims shall be in
the same manner as required in
§§68.151 and 68.152 for information
contained in the RMP required under
subpart G of this part. As provided
under § 68.151(b)(3), an owner or
operator of a stationary source may not
claim five-year accident history
information as CBI. As provided in
§ 68.151(c)(2), an owner or operator of a
stationary source asserting that a
chemical name is CBI shall provide a
generic category or class name as a
substitute.
[FR Doc. 2010-31426 Filed 1-12-17; 8:45 aril]
BILUNG CODE 6560-50-P
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from the Committee on Environment and Public
Works, submitted the following

REPORT
together with
ADDITIONAL AND MINORITY VIEWS
[To accompany S. 1630]

The Committee on Environment and Public Works, to which was
referred the bill (S. 1630) to amend the Clean Air Act to provide for
attainment and maintenance of health protective national ambient
air quality standards, and for other purposes having considered the
same, reports favorably thereon with an amendment and recom
mends that the bill as amended do pass.
GENERAL STATEMENT
The Clean Air Act is the first modern environmental law to be
enacted. It was first signed into Taw by President Johnson in 1963,
replacing previous Federal air pollution legislation. In 1965 hear
ings before the Special Subcommittee on Air and Water Pollution,
the Assistant Secretary of the Department of Health, Education,
and Welfare testified:
[S]erious air pollution problems arisfe] from the ever-in
creasing use of motor vehicles, [and] our rising demands
for the energy derived from burning of sulfur-bearing fuels
. . . The national importance of resolving these problems is
beyond dispute. They are among the most significant fac
tors in the growing and worsening air pollution problems
currently faced by thousands of American communi.fties . . .
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the Board are not subject to the direction of officers in any other
department or agency.
The Board is to report annually on its activities to the President
and to the Congress. The report shall include:
(1) a review of the accident investigations conducted during
the previous fiscal year;
(2) a summary of the recommendations including proposed
rules or orders made by the Board as the result of such investi
gations;
(3) an accounting of the actions taken by the Administrator
of the Environmental Protection Agency in response to recom
mendations of the Board during the previous fiscal year;
(4) a list of the recommendations by the Board which have
not been acted upon by the Administrator;
(5) recommendations for legislation or regulatory changes
which would prevent or mitigate accidents; and
(6) a description of the future research program of the Board.
. Subsection (e) includes an annual authorization of $12 million for
each of the fiscal years 1990 through 1994 to carry out the duties
assigned to the Board.
Accident prevention.—Subsection (f) of the new section 129 providei^iHeTQirmHsErSoF with authority to promulgate regulations
to prevent, detect and correct accidental releases from all devices
and systems at facilities which manufacture, store or process ex
tremely hazardous substances including those listed pursuant to
subsection (c) in more than threshold amounts. The Administrator
may list substances with respect to which the regulations will
apply at the time requirements are promulgated (if the substances
have not been listed previously under subsection (c)) or may pro
mulgate general requirements applicable to facilities handling sub
stances not listed under subsection (c).
The authority provided here is to be broadly construed. It is in
tended to allow the development and implementation of require
ments that will prevent the sudden, accidental release of extremely
hazardous substances and to mitigate the hazard presented should
a release occur. Authority to prevent routine process releases (in
cluding small leaks and drips or normal process vents) of air pollut
ants which may cause chronic adverae health effects or acute ef
fects which are not life threatening is provided under section 112.
The requirements issued under this subsection shall apply to any
aiid all devices and systems used to produce, process, handle or
store extremely hazardous substances. Examples of the type of re
quirements that might be promulgated are listed and include
■ ‘monitoring, record-keeping, reporting, training, vapor recovery,
secondary containment and other design, equipment, work practice
and operational requirements.”
The authority to issue accident prevention requirements is not
linked to the listing of substances under subsection (c). The only
provisions which are mandatory upon the listing of. a substance are
the hazard assessment required by subsection (d), the leak detec
tion requirements Mtablished by subsection, (g) and the reporting
requirements. :to. be included in any.; State program approved under
section 112. Consideringiithe history.>o£.section 112, it is apparent
that mandating-.comprehensivei;regulations?iapplicable ;to all facili-
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ties handling a substance shortly after it is listed serves only to dis
courage the listing of the substance.
It is to be noted that the Chemical Safety and Hazard Investiga
tion Board may recommend to the Administrator various require
ments to be promulgated under authority of this section. The prin
cipal function of the Board is to establish a foundation for regula
tory action that will trigger rule-making on an appropriate sched
ule without prescribing the exact content and deadlines for various
rules in the statuory language.
The legislation might'have directed the Administrator to issue
release prevention, detection and correction regulations for specific
industries or extemely hazardous substances by a date certain as
has been done frequently in other environmental statutes. That is
the “prescriptive” path and it has benefits when an environmental
problem is well understood and there is consensus on the measures
which should be applied to achieve a solution. Regulatory deadlines
allow the Congress to establish priorities among the many compet
ing demands on the Agency’s resources and shield Agency actions
from political pressures which may be brought to bear on the regu
latory agenda. Furthermore, the deadlines allow citizens to partici
pate in “oversight’’ of the process by providing cause for a citizen
suit to compel action when there has been a failure to perform a
non-discretionary duty.
In this instance, however, a different methodology has been
chosen to assure that an adequate and timely regulatory response
is made to a problem which has been identified as a high priority.
The Board is designed as an- independent agency with special ex
pertise in the investigation and prevention of chemical accidents.
Its recommendations require a formal response from the Adminis
trator, and although the Administrator may decline to issue a rec
ommended requirement for good cause, it is expected that in most
instances the Board’s recommendations will be implemented in a
"timely way. In an area of great complexity such as is addressed
here, the Committee intends that this institutional mechanism will
overcome the regulatory inertia which so frequently plagues an
Agency with too many assignments and too few resources, and does
so without the inflexibility associated with detailed statutory pre
scriptions, deadlines and hammers.
The interim report by the Environmental Protection Agency en
titled Review of Emergency Systems which was required by section
305(b) of the Emergency Planning and Community Right-to-Kndw
. Act of 1986 and was published in May of 1987 mentions four cate
gories of technologies or techniques that give preliminary defini
tion to the prevention authority provided here:
(1) Hazard evaluation, that is, quantitative and qualita
tive techniques for determining what series of events couldresult in an accidental release;
■
(2) Pre-release prevention, that is, intrinsic and extrinsic
systems to reduce the probability that the primary con
tainment of a chemical in a process line will be breached
(often called “loss of containment”);
(3) Pre-release protection, that is, control techniques
such as flares, scrubbers, or holding ponds to contain, de-
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stroy or reduce the quantity of the substance before it is
subject to release; and
(4) Post-release mitigation, that is, measures that can be
taken after a release to the environment has occurred to •
limit the spread of the released chemical and minimize
damage to public health and the environment.
Hazard evaluation is discussed above in the context of hazard as
sessments which are required for all facilities producing, process
ing, handling or storing extremely hazardous substances listed pur
suant to subsection (c) in more, than threshold amounts.
Pre-release prevention systems are intended to assure that pri
mary containment of a chemical process will not be breached. Pre
release systems include those designed into a process (called “in
trinsic systems” by EPA) to control the flow, pressure, temperature
and concentration of a process. They may specify fabrication and
other design standards for equipment including pipes, vessels,
valves, etc. They may also include redundancy and . back-up sys
tems. Prevention systems may also.be required outside of the proc
ess (called “extrinsic systems” by EPA) and as a retrofit to existing
systems and may include modifications to equipment or process pa
rameters (inclduing substitution of less hazardous substances). Of
course, management and operating procedures play an important
role in preventing accidental releases through operator training,
the development of emergency procedures and maintenance and
safety reviews.
Pre-release protection systems are intended to contain, destroy or
reduce the quantity of extremely hazardous substances before they
move off-site. Pre-release protection technologies include flares,
scrubbers, absorbers, double walled construction of process and
storage vessels and other types of secondary containment. They are
designed to destroy the hazardous substance through combustion or
chemical neutralization or contain the substance until remedial
action can be taken. Back-up systems of this type offer important
safeguards for some accidental releases, but as the events in
Bhopal demonstrated, can be overwhelmed by large releases. In re
sponse to the Bhopal tragedy, effective prevention for methyl iso
cyanate releases has been provided at one site by modifications in
the production process which have greatly reduced the quantity of
the chemical held at any point during the series of reactions lead
ing to the final product. Similarly, prevention technologies are to
be generally preferred to protection technologies where prevention
eliminates the possibility of a serious event.
Post-release mitigation measures are used after loss of contain
ment has occurred to reduce the hazard before the substance
moves off-site. They include dikes and berms and methods to cover
free liquids and the use of foam and other agents to prevent fire,
explosion, or volatilization of free liquids.
The interim report required by section 305(b) of title III of SARA
(the Emergency Planning and Community Right-to-Know Act of
1986) emphasized technologies to be used in accident prevention
and mitigation. It also described the process EPA would use in sur
veying the chemical industry to determine the availability and ef
fectiveness of such technologies. EPA’s final report on this survey
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effort, (also entitled) Review of Emergency Systems, issued in June
of 1988 indicated that technological “fixes” to prevent
ac_
cidents such as those described above may not be widely available
Rather, the problem of accidental releases must be addressed in fa
cility-specific, management programs which integrate measures in
a number of areas (documentation, training, maintenance, investi
gations and audits, as well as, - technological systems for release
prevention).
Overall, the section 305(b) review indicated that there is
no single method or technology that works best in every
situation. In each area considered in this review, the deter
mination of what constitutes a “state-of-the-art” technolo
gy for a particualr facility depends on the individual cir
cumstances of the facility—its location and layout, its
process, the chemicals handled, and the hazards associated
with the specific chemicals and processes ...
Recognizing the elements of truth in this statement, it is still
possible to identify generic management measures or technology
standards which can be employed to reduce the likelihood of chemi
cal accidents and mitigate the effects should thej'' occur. A'review
of the literature and State programs to prevent accidents has indi
cated that each of the following eleven program elements may be
appropriate in accident prevention efforts and should be considered
by the Administrator when establishing requirements for facilities
handling extremely hazardous substances under the authority of
this section.
Hazard Evaluation.—This element was discussed at length above
as hazard assessments are to be prepared by every facility handling
extremely hazardous substances listed under subsection (c) in more
than threshold amounts. In the final report entitled Review of
Emergency Systems EPA concluded:
The facility questionnaire responses indicate that ongo
ing efforts to inform chemical facilities about hazard eval
uation techniques need to be expanded. Although almost
all of the respondents stated that they use hazard evalua
tion methods, only half are using the AIChE-recognized
techniques. The other facilities listed less formal tech
niques or techniques not generally considered to be hazard .
evaluations.
Maintain process safety documentation.—Each, facility should
maintain information including basis diagrams on process design,
documentation on maximum and minimum operating parameters
and information (physical, chemical and toxicity data) on materials
used as feedstocks or produced in the process. The documentation
should be available to personnel with control over day-to-day oper
ation and should be updated whenever fundamental aspects (nicluding, but not limited to, feedstocks, catalysts, operating condi
tions, equipment, product specifications, by-products and waste
products, or inventories) of the process change.
Regular Safety Review of New and Existing Equipment.—This
program element is to include formal management procedures to
review any changes made in the facility or the process. New equip-
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ment should be evaluated against industry codes and standards
and critical equipment should be "state-of-the-art” for the particu
lar application. In this regard, EPA’s Review of Emergency Systems
includes the following caution:
... a number of widely accepted codes, standards and recom
mendations provide minimum safety standards for equipment
design, procedures and systems. It should be stressed that
these standards and codes are minimums ... for the most part,
meeting the minimum safety requirements is not sufEcient for
facilities handling extremely hazardous substances.
There are, however, codes for use with respect to specific ex
tremely hazardous substances, for instance Safety Requirements for
the Storage and Handling ofAnhydrous Ammonia developed by the
American National Standards Institute, which can serve as a reli
able guide to process safety for extremely hazardous substances in
some cases.
The State of New Jersey, as part of its Toxic Catastrophe 'Preven
tion Act program, requires that newly installed, critical equipment'
(equipment which is part of a system to contain the release of an
extremely hazardous substance) be “state-of-the-art”.
New Jersey also suggests that existing equipment be reviewed
annually to assure that it continues to be operated as was intended
in the original facility design and that any discrepancies (between
design and operating parameters) be corrected.
The safety review element of an accident prevention program
should also include quality assurance provisions to check on the
fabrication, construction and installation of new equipment before
it is put into service.
Operating procedures.—A fourth element in a management pro
gram to prevent accidental releases is written operating procedures
for the process or facility covering startup, shutdown and emergen
cy response in. addition to normal operating conditions. These writ
ten procedures should include clear instructions for operator re
sponse to deviations from normal process parameters. Operating
procedures may also include safety measures and managment
items such as control of access to the facility and reporting and
record-keeping responsibilities.
Operator trairez'ng.—Operator training is an important element of
every accident prevention program. EPA’s ARIP data base indi
cates that 31 percent of the serious events which it investigated
were caused by operator errors.
Operator training may include orientation sessions, intensive
process and safety training, training in handling extremely hazard
ous substances, refresher courses and mandatory pass/fail tests for
operator certification.
Preventive maintenance.—EPA’s ARIP data base also indicates
that a program of preventive maintenance is essential to accident
prevention. The ARIP update published in July of 1989 indicated
that:
Equipment, failure was the primary cause of approxi- , ;
mately 56 percent of the ARIP surveyed releases: This .
; leuge .percentage was. not surprising becattie many factors
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contribute to equipment failures: lack of preventive main
tenance, lack of equipment inspections, improper operation
of equipment, poor equipment design, and age . . . Only 4
percent [of those experiencing a reportable release] indicat
ed that they performed preventive maintenance on the
failed equipment or system [prior to the event].
Among the measures suggested in "the literature or mandated in
State programs areL inspection,' testing and repair of critical equip
ment according to a written schedule; following industry codes or
design specifications for maintenance; training maintenance per
sonnel; documenting maintehance as it is completed; and replacing
critical equipment before the end of its useful life.
Equipment for which preventive maintenance programs are es
sential include pressure vessels and storage tanks; critical piping;
relief and vent systems and devices; emergency shutdown systems;
and critical controls, alarms and interlocks.
Release prevention measures.—Various release prevention sys
tems were described above in the review of EPA’s interim report
under section 305(b) of SARA. They include, but are not limited to:
(1) backup, redundant and interlock systems in the process
design;
(2) the substitution of less hazardous materials;
(3) reduction, in process severity (temperature and pressure)
or complexity;
(4) smaller volumes of extremely hazardous substances in
storage;
(5) process monitors to detect deviations from normal operat
ing parameters;
(6) protection systems like scrubbers and flares; and
(7) post-release mitigation measures including water cur
tains, liquid containment and cover systems and measures to
prevent fire and explosion.
Release detection systems.—These devices and methods will be
discussed more thoroughly in the context of subsection (g) require
ments below and were reviewed in detail in the EPA report Review
of Emergency Systems prepared pursuant to section 305(b) of SARA.
It is important to point out that leak detection is not as effective in
reducing the threat of chemical accidents as are the prevention sys
tems and measures described above. Leak detection can, in some
instances, alert system operators to the presence of small amounts
of extremely hazardous substances before a process upset becomes
a run-away catastrophe. However, for events that develop quickly,
corrective action and emergency response measures may not be im
plemented in time to prevent serious damage, injury or deaths.
Unlike programs to control the slow release of harmful materials
(for instance, the underground storage tank program) detection is
not a satisfactory substitute for prevention in the case of large
spills and vapor releases of extremely hazardous substances.
Upset and accident release investigations.'.—Facility owners and
operators should conduct a timely (commencing within 48. hours)
investigation of each upset or accidental release which has the po
tential for causing substantial harm or being the precursor of such
an event. The investigations should be documented in written re-
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ports including recommendations for equipment or operational
changes. The investigations should be conducted by knowledgeable
persons with access to process information and the results should
be communicated to process operators when the investigation is
completed.
Alert systetns and emergency response plans.—^Techniques to alert
the public in the event of an accidental release and to implement
emergency response plans have been reviewed as the result of the
Emergency Planning and Community Right-to-Know Act of 1986.
The requirements of that legislation are described in the introduc
tory material to this title and technologies for alert systems are re
viewed in EPA’s Section 305(b) Report. The important elements'
are: 1) written operating procedures containing the necessary infor
mation to notify emergency response personnel at the facility and
in the community; 2) advance' information available to community
emergency response officials to facilitate implementation of their
plans; 3) exercises in the implementation of the plan; and 4) regu
lar testing of notification equipment and the maintenance of
backup systems in the event that the primary system is damaged
by the accidental release.
Program audits.—Each of the elements of the accident preven
tion program outlined above should be audited on an annual basis
by company personnel (other than those directly responsible for the
process unit) or outside consultants with access to process informa
tion at the facility to assure that each element is up-to-date and to
identify corrective measures that are needed.
These eleven elements have been described to indicate the range
of authorities which are available to the Administrator under sub:
section ffi. It is not intended that the Administrator be limited to
these authorities or that each element be required in every case or
immediately. They do reflect recommended elements for accident
programs identified by several expert or regulatory sources.
Subsection ffi of the new section 129 would also authorize the Ad
ministrator to require that the owner or operator of any facility
handling an extremely hazardous substance prepare a risk man
agement plan. This provision is modeled on the New Jersey Toxic
Catastrophe Prevention Act which requires the preparation of such
a plan for each facility in New Jersey handling any one of the ex
tremely hazardous substances which the State has listed. The New .
Jersey plans are required to include eight of the elements which
were described above (safety reviews erf new and existing equip
ment; standard operating procedures; preventive maintenance; op
erator training; accident investigation; hazard evaluation; emergen
cy response planning; and annual audits). In the New Jersey pro
gram, these plans are submitted to a State agency for review and
may be returned to the owner or operator for corrective action.
Under the proposed legislation, the Administrator may require
that such plans be reviewed by an independent engineer (knowl
edgeable in these fields) who is not otherwise employed by the facil
ity owner or operator. The independent engineer must certify on
the plan or return it to the owner or operator with recommended
changes. Corrective actions recommended by the independent engi
neer must be implemented by the facility owner or operator^ A
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similar review provision has been included in the SPCC . program
under section 311 of the-Clean Water Act.
The risk management planning requirement may be different
from other requirements imposed under this subsection in that it
requires a comprehensive plan covering the whole facility (rather
than any specific piece of equipment, substance or process) and is
reviewed independently with corrective action mandated.
The Administrator is to coordinate actions under this authority
with actions taken by the Occupational Safety and Health Admin
istration so that requirements imposed by both agencies to accom
plish the same purpose are not unduly burdensome or duplicative.
This requirement for coordination in no way diminishes the Ad
ministrator’s authority to act and does not imply that require
ments under this section must be set aside or delayed where OSHA
is acting with respect to the same hazard. Quite often protection
technologies which are appropriate for workers on-site protection
clothing, respirators, etc.) and which may be required by OSHA
would not be effective to prevent death or injury among the general public residing or working near a facility.
It is not a purpose of this subsection to impose additional penal
ties on the owners or operators of facilities where a single event
violates requirements imposed both under this section and by
OSHA. In response to those events a single enforcement strategy
should be developed through consultation between the two agen
cies.
Testimony at hearings before the Committee by representatives
of the chemical manufacturing industry indicated a belief that
OSHA may be a more appropriate lead agency than EPA to implement some of the authorities granted in the proposed section 129.
Accidental releases with the potential to cause injury and death
outside the boundaries of a facility handling extremely hazardous
substances would typically present an equal or greater threat to
the health and safety of workers working at the facility during the
event. OSHA is charged with assuring that the health and safety of
workers is protected from the adverse effects of such events. And
OSHA already has authority to implement requirements similar to
those described -here.
But it must be noted that OSHA has not chosen to act on those
authorities even in light of the evidence from its own post-Bhopal
study (the Chemical Special Emphasis Program) which indicated
that existing OSHA regulations are not effective^ in preventing or
mitigating the threat of catastrophic chemical accidents.
A private consulting organization has circulated a proposed acci
dent prevention program which is prepared for consideration and
promulgation by OSHA (see Organization Resource Counselors, Inc.
(ORC) ‘‘Memorandum of the Vice President dated December 9,
1988”). Although there is much to commend in this proposal, it
would not, if promulgated as written, satisfy the intent of this leg
islation with respect to accident prevention. It proposes to preempt
all State and local government action in this area. The bill, by con
trast, contemplates a cooperative Federal-State program employing
the strengths of each governmental level to prevent accidents. The
ORC proposal, by definition, declares all hazards evaluation materi
al to be confidential and subject to trade secret protection and is,
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thus, contrary to the purpose of the hazard assessment require
ment imposed here (and to the provisons of current law which au
thorize local emergency planning commissions to request such in
formation from facility operators). Finally, the proposed rule would
impose only vague performance standards on facility owners and
operators which would be essentially unenforceable with respect to
any specific element in the recommended program.
in respect to the balance of responsibility between EPA and
OSHA in this area, it must also be noted that EPA has been as
signed significant responsibilities in emergency planning and the
coordination of reporting and record-keeping requirements for re
leases of extremely hazardous substances under CERCLA and
SARA. As the result of these authorities, EPA has developed con
siderable expertise in the area of accident prevention. For instance,
the substances proposed to be listed under the ORC document cited
above are drawn from the list of substances promulgated by EPA
under section 302(a) of SARA.
The current language of section 112 of the Clean Air Act may be
read to authorize a program to prevent the release of extremely
hazardous substances to the air. Section 112 contains no language
limiting the regulatory authority to the establishment of standards
for routine, process releases only. Section 112(a)(1) of the Clean Air
Act defines a hazardous air pollutant as an air pollutant which
may reasonably be anticipated to result in “an increase in mortali
ty or an" increase in serious irreversible, or incapacitating reversi
ble, illness.” On its face, this definition applies equally to an acute
ly dangerous pollutant which can cause death or serious illness due
to an accidental release and to a chronically dangerous pollutant
which can cause death or serious illness after prolonged routine
emissions. Thus, the bill does not create entirely novel authorities
for EPA; nor does it move the Agency into a field fully and effec
tively occupied by OSHA standards.
Subsection (f) does not authorize the Administrator to promul
gate requirements which would .be applicable to the accidental re
lease of radionuclides from a facility which is licensed by the Nu
clear Regulatory Commission.
No specific compliance deadline is established under this subsec
tion for the accident prevention requirements which may be im
posed by the Administrator. The Administrator is to establish an
effective date for each regulation at the time it is promulgated. The
effective date may be different for new and existing facilities and
requirements for new facilities may be applicable to facilities
which begin construction at any time after the requirement is first
proposed. Generally, requirements which only mandate changes in
procedure can be implemented by new and existing facilities
almost immediately. However, other changes which involve capital
investment or the development of specialized programs may requre
more time to implement-at existing facilities. As noted above, the
Board may include in its recommendations for proposed rules com
pliance schedules taking-into consideration these factors.
Accident pfeverition requirements promulgated pursuant to sub
section: (6: may beienforcedhy the Administrator under section 113
of the Clean'Air Act.
1
...
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Detection.—Subsection (g) of the proposed section 129 requires
that regulations promulgated under subsection (f) include leak de
tection requirements for any facility handling an extremely haz
ardous substance (in more than threshold amounts) which has been
listed under subsection (c). The regulations must provide for the
monitoring of all devices and systems, storage facilities and trans
fer points at which listed substances are present. Furthermore,
such monitoring systems must be continuous in nature, that is,
they must have the capability to provide immediate detection and
notification to the facinty operator that an accidental release of a
covered substance is occurring.
Continuous monitoring technology is available to provide an
early warning of unplanned releases before they threaten cata
strophic results. Such technologies have been installed voluntarily
by a number of domestic and foreign semiconductor firms. These
systems permit the monitoring of as many as 25 different gases at
as many as 50 different points in the facility, with analysis of sam
ples from each location during each thirty minute interval, tow
level alarms as well as high level alerts can be triggered when an
accidental release occurs, to notify the plant operator of the occur
rence so that it can be corrected as soon as possible.
Requirements under this subsection may permit the use of a va
riety of continuous monitoring systems. This will depend on the
specific circumstances of the each covered facilify, including its size
and type, as well as the quantity and characteristics of the hazard
ous substances present. The advantages and disadvantages of vari
ous detection systems are discussed in the EPA report, Review of
Emergency Systems, published in June of 1988. EPA noted in the
report that additional research and development needs to be con
ducted to improve the performance and lower the cost of some
system designs before they can be widely useful in accident preven
tion programs. The Administrator should actively support such re
search with the research and development authorities granted
under this section.
Order authority.—Subsection (h) of the new section 129 author
izes the Administrator to secure action through district courts
which will abate any threat of imminent and substantial endangerment of public health, welfare or the environment due to the re
lease or potential release of an extremely hazardous substance. The
Administrator may also issue orders (including requirements for
modifications in equipment, processes, training and procedures)
and take other actions which may be necessary to protect human
health, welfare or the. environment. Persons fading to comply with
an order may be subject to a fine of up to $25,000 per day for each
day of non-compliance.
These authorities are not unlike the powers granted to the Ad
ministrator under other statutes including section 303 of the Clean
Air Act and section 106 of CERCLA. The Administrator is directed
to publish guidance for the use of subsection (h) in concert with
these other authorities.
The provisions of this subsection are very similar to those of sec
tion 106 of the Comprehensive Environmental Response, Compen
sation and Liability Act which have been reviewed by the courts on
several occasions. See especially B.F. Goodrich v. Murtha, 697 F.
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Supp. 89; United States v. Conservation Chemical Co., 619 P. Supp.
162; United States v. Ottati and Goss, 630 F. Supp. 1361; and
United States v. Northeastern Pharmaceutical and Chemical Company, F. Supp; 832.
The Conservation Chemical case includes the most, extensive dis
cussion of these provisions and will be quoted here at length to es
tablish the intent of the legislation with respect to this subsection.
First, “the United States does not have to prove that ‘an immi
nent and substantial endangerment' actually exists. The statute
clearly authorizes the • United States to obtain relief when ‘there
may be an imminent and substantial endangerment’ ”. United
States v. Conservation Chemical Co., 619 F. Supp. at 192.
Second, “the United States does not have to show that people
may be endangered ... [the statute] authorizes relief where there
may be endangerment to the ‘public health or welfare or the envi
ronment.’ Use of the disjunctive ‘or’ mandates the conclusion that
possible endangerment to the public welfare alone, or a possible en
dangerment to the environment alone, will warrant relief.” Fur
thermore, “the term ‘public welfare’ is exceptionally broad, and en
compasses health and safety, recreational, aesthetic, environmen
tal and economic interests/ City of El Paso v. Reynolds, 597 F.
Supp. 694.” United States v. Conservation Chemical Co., 619 F.
Supp, at 192.
Third, as to the nature of the endangerment which may give rise
to action under this subsection, the Court said (of the comparable
use of the term in CERCLA) that “an endangerment need not be
an emergency in order for it to be ‘imminent and substantial’ ”.
United States v. Conservation Chemical Co., 619 F.Supp. at 192.
“[T]be United States need not qualify the risk of harm in order to
establish an endangerment. Both the courts and Congress have rec
ognized that the evaluation of a risk of harm involves medical and
scientific conclusions that ‘clearly lie on the frontiers of scientific
knowledge,” such that ‘proof with certainty is impossible.’ ”. Fur
ther, “an endangerment need not be an emergency in order for it
to be ‘imminent and substantial’ ”., United States v. Conservation
Chemical Co., 619 F. Supp. at 193.
In the application of the general standard both in the context of
court action and when issuing orders, the Court recognized (by
citing the legislative history of the Safe Drinking Water Act) that
Congress intended for the Administrator to act in favor of protect
ing health, welfare and the environment rather than to interpret
the authority of the statute narrowly. “Congress’ emphasis on the
protection of health and the environment, and especially .its ap
proval of the use of nondefinitive data in risk assessment, means
that if an error is to be made in applying the endangerment stand
ard, the error must be made in favor of protecting public health,
welfare and the environment. Thus, just as the word ‘imminent’
does not require proof that harm will occur tomorrow, and the
word ‘endangerment’ does not require quantitative proof of actual
harm, the word ‘substantial’ does not require quantification of the
endangerment . , .. Instead the decisional precedent demonstrates
that an endangerment is substantial if there is reasonable cause
for concern that someone or something, may be exposed to a risk of
harm by a,release or a threatened release of ahazardpus substance
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if remedial action is not taken, keeping in mind that protection of
the public health, welfare and the environment is of primary im
portance.” United States v. Conservation Chemical Co., 619 F Sunr,
at 194.
ppFinally, it is important to note in this context that harm or
threatened harm may be present even when only very small
amounts of an extremely hazardous substance may be released. Al
though the Administrator may establish threshold amounts of sub
stances which are listed under subsection (c) for the purpose of-in
dicating which facilities handling these substances must conduct
hazard assessments pursuant to subsection (d), the presence of sub
stances in amounts greater than such threshold amounts shall not
be a necessary condition for taking action under this subsection. A
substantial endangerment may occur in the presence of lesser
amounts.
■.
The Administrator may seek injunctive or other relief from a
court or issue an administrative order when extremely hazardous
substances whether or not they are listed under subsection (c) may
be presenting a threat or when listed substances in quantities less
than threshold amounts may present a threat. This is especially
important in light of the evidence from the Acute Hazardous
Events Data Base cited above which indicates that 37 percent of
the injury events recorded in that data base involved the release of
substances in amounts less than the reportable quantity under
CERCLA. Therefore, threshold quantities listed here may be differ
ent from reportable quantities under CERCLA.
It is not intended that the Administrator use the order authority
available under this paragraph to conduct a plant-by-plant safety
review of the chemical industry as is provided in the New Jersey
Toxic Catastrophic Prevention Act. Although such an approach
may be effective when implemented by an agency with significant
expertise, the development of facility-specific risk reduction work
plans is currently beyond the capability of the Environmental Pro
tection Agency. EPA may conduct audits and investigations as part
of an enforcement scheme for requirements promulgated under
subsection (f), but it is not intended that a top-to-bottom investiga
tion of every site handling an extremely hazardous substance will
be conducted on a routine schedule. Such audits are the responsi
bility of the owners and operators of these facilities.
However, when a facility experiences an accidental release which
causes death, serious injury or substantial property damage, it,
prima facie, presents a threat of imminent and substantial endan
germent to public health. In other industries (as with pipeline oper
ations under the Hazardous Liquid Pipeline Safety Act) facilities
experiencing such accidents are only aUdwed to go back into oper
ation pursuant to an order (like that which may be issued under
subsection (h)) which assures that conditions contributing to the ac
cidental release have been corrected. The authorities of subsection
(h) can be implemented to include a prohibition on restarting a fa
cility where an accident has occurred until corrective action pursu
ant to an order to remove the imminent endangerment has been
Enforcement.—Subsection (i) of the new section 129 includes a
cross reference to. other sections of the Act to provide for enforce-
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ment (section 113), information gathering (section 114), judicial
review (section 307) and citizen suits (section 304) with respect to
any standard or requirement promulgated under section 129 in the
same manner as any standard or requirement that is promulgated
under section 112 would be treated under such sections.
Presidential review.—Subsection (j) of the new section 129 re
quires the President to conduct a review of the accident prevention,
mitigation and response authorities of the Federal Government to
determine whether reorganization would facilitate more effective
administration and implementation of such authorities. The review
would include programs at the Environmental' Protection Agency,
the Department of Labor, the Department of Transportation, the
Nuclear Regulatory Commission, the Federal Emergency Manage
ment Administration, and other agencies and departments. As
many as 14 different departments and agencies have participated
in the work of the National Response Teams which have been orga
nized in the aftermath of chemical and petroleum accidents.
The President may utilize the Chemical Safety Board authorized
by subsection (e) as the agency to conduct the review required by
this subsection. Employing the Board for such a purpose would fa
cilitate an early integration of the Board’s functions with those of
other Federal agencies and may provide a continuing point of con
tact and coordination for this purpose after the initial review is
complete. Testimony from the chemical industry to the Committee
in hearings indicated support by the regulated community for a co
ordinated Federal approach to accident prevention and suggested
that an agency like the Board might most effectively carry out that
responsibility.
The President is to transmit a message on Federal authorities for
release prevention, mitigation and response to the Congress not
later than 24 months after the enactment of this legislation con
taining a report on the report on the review which has been con
ducted and including any recommendations for legislative change
in authorities which the President deems appropriate including the
development of new authorities to assure a effective and efficient
Federal response to catastrophic chemical accidents.
Nothing in this section would authorize the President to reassign
responsibilities for accident prevention or mitigation delegated to a
specific agency by statute.
State authority.—The new section 129 of the Clean Air Act is in
tended to create a comprehensive Federal scheme for the preven
tion of accidental releases of extremely hazardous substances.
Under the provisions of section 112 (as amended by S. 1630), States
may participate in this regulatory program. On other occasions
when similar schemes have been enacted, Federal courts have con
cluded that the Federal law is preemptive of some State and local
authorities even when the preemption was not explicitly stated or
intended. To assure; that such a preemption of State or local law,
whetheir statutoiy; or commom does not occur, environmental legis
lation enacted by the Congress has consistently evidenced great
care to preserve State and local authority and the consequent rem
edies available-tet citizens injmredfe.ebgtotiie'-'reieafle- of harmful sub
stances into the environment.
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372ment clarifies that in such situations EPA can define the facility to
be the office of the convicted company. In this fashion, all the com
pany’s operations will be affected by the listing. Discretionary
rather than mandatory listing of additional facilities provides the
flexibility necessary for the EPA to consider variations in the
structure of violating industries.
Judicial

review

Pending Reconsideration
(Section
608)

of

Regulation

I
|
1
)
|

SUMMARY

1

Section 608 of the bill amends section 307 of the Act by providing
that petitions for reconsideration of final actions by the Administrator shall not render those actions non-final forpurposes of judir
dal review, nor extend the time within whichpetitions for review
can be filed, nor postpone the effectiveness of the action for which
reconsideration is sought.

|
|
1
1

S;

|

discussion

The purpose of this amendment is to clarify and confirm that
under section 207(b), as under section 307(d)(7)(B), a petition for
Agency reconsideration does not render Agency action non-final for
purposes of judicial review, and does not toll the 60-day time period
for seeking judicial review. This amendment is designed to ensure
prompt judicial review of final actions by EPA, and to assure that
the pendency of a petition for reconsideration does not delay that
review or limit the effectiveness or enforceability of EPA’s action
pending reconsideration or juducial review. Notwithstanding this
amendment, however, the courts retain the discretion to stay con
sideration of the appeal pending recondiseration by EPA, as well as
to stay implementation of the rule.
This amendment overrules West Penn Power Co. v. EPA, 860 F.
2d 581 (3d Cir, 1988), which held that the pendency of a petition for
agency reconsideration rendered the challenged agency action nonfinal for purposes of judicial review. Contrary to the analysis and
decision in that case, this amendment reaffirms what both the lan
guage and the legislative history of section 307(b) demonstrate, this
is, that Congress intended EPA rulemaking action to be final upon
final promulgation, not upon a decision on reconsideration. EPA
rulemaking under the Act is reyiewable in the Federal courts of
appeal only if review is sought within the Act’s 60-day review
period. This provision is essential to the efficient implementation of
the Act’s regulatofy program. Allowing West Penn to stand would
delay judicial review of EPA actions, and would encourage the
filing of petitions for reconsideration as a delay tactic.
Citizen

Suits and Petition

(Section

609)

SUMMARY

Section 609 of the bill sunends section 304 of the Act in a number
of respects.
First, the bill amends section 304(a) of the Act by authorizing the
Federal district courts to apply civil penalties in citizen suits.
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wMch penalties shall be payable into a special fund created in new
subsection* 304(g).
vides that penalties assessed in citizen suits shall be deposited in a
special fimd in the United States Treasury. The bill further pro
vides", that this special fond shall remain available for use by EPA
to fiance air compliance and enforcement activities. Ttflrdj the bill amends section 304(c) of the Act to authorize EPA
to intervene at any time, as a matter of right, in any citizen suit brought mider the Act. In addition, the bill provides that EPA can
substitute itself for the plaintiff in those actions with regard to any
claimsi for civil penalties.
iggSagfotbe bill forther amends section 304(a) of the Act by providmS|ba.t
,a citizen
suit may
be brought
against the
Administrator
^ebnd, the
amendment
adds
new subsection
304(g),
which pro
where, there is alleged a failure to act that violates one or more of
th^iiandards, set out in section 807(5X9) of the Act, or that consti
tutes unreasonable delay. In addition, section 304(a) is amended to
maiid!? clear that the court’s power to compel the Administrator to
taMelffihfa^ipn specified in the Act is not depended upon whether
th^^mnaistrator has published a determination in the Federal
Regifier that threshold preconditions to that action are met. ,
Fifth, a new paragraph is added to section 304(c) of the Act
which provides that plaintiffs initiating citizen suits must serve a
copy/ of their complaint upon the Attorney General of the United
States and upon the Administrator. The bill further provides that
the;|Umted States must be given advance notice of, and an opportu
nity to comment upon, any consent judgment proposed to be entered in a citizen suit.
Sixth, section 307(b) of the Act is amended to authorize challenges: to EPA decisions to defer action under the Act. The bill providte-that such challenges may be brought either pursuant to sec
tion 307(bXi), or in an action to compel performance in Federal district. court, under 304(aX2).
Seventh, section 307 of the Act is amended by adding a new subsectipn that allows any person to petition EPA to issue, amend, reconsider,_ or repeal any regulation or order issued under the Act.
Ths. section further provides that the Administrator shall either
^unt or deny any such petition within twelve months, unless the
petition arises under section 307(dX7Xb), in which case the time
limit is four months. Finally, the section provides that the Administrotor shall "take final , action “within a reasonable time” on peti
tions that are granted.
DISCUSSION

These ;amendments make several important changes and clarifications in the citizen enforcement provision of the Act.
. As is, the, case in section 505 of the Clean Water Act and in sec
tion 7002 rof the Resource Conservation and Recovery Act, the
amendment would authorize Federal district courts to assess civil
pensdties. in citizen suits. Theiassessment of civil penalties for viola
tions; of the Act is necessary for deterrence, restitution and retribu
tion;-Such penalties must be paid into a special fond in the United

States Treasuiy
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