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STATEMENT OF INTEREST1
The Chamber is the world’s largest business federation. It represents 300,000
direct members and indirectly represents the interests of more than three million
companies and professional organizations of every size, in every industry sector,
from every region of the country. The Chamber represents the interests of its
members in matters before the courts, Congress, and the Executive Branch. To that
end, the Chamber regularly files amicus curiae briefs that raise issues of concern to
the Nation’s business community.
The Chamber’s membership includes many companies that do business in
Texas and are employers and subscribers under the Texas Workers’ Compensation
Act (“TWCA”) and similar statutes in other states. These members and other
American businesses are concerned by the Fifth Court of Appeals’ opinion in this
case, which disrupts the TWCA’s exclusive remedy law and greatly reduces the
threshold requirements for establishing gross negligence.

The Chamber has no direct financial interest in the outcome of this litigation. No
counsel for a party wrote this brief in whole or in part, and no counsel or party made
a monetary contribution intended to fund the preparation or submission of this brief.
No person other than the amicus curiae, its members, or its counsel made a monetary
contribution intended to fund its preparation or submission.
1

1

STATEMENT OF THE CASE
The Chamber adopts the Statement of the Case in Goodyear’s Petition.
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STATEMENT OF JURISDICTION
The Court has jurisdiction under Tex. Gov’t Code § 22.001.
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ISSUE PRESENTED
1.

To establish the threshold objective element of a gross negligence claim

for punitive damages, must a plaintiff present clear and convincing evidence of
objective knowledge at the time of the event causing plaintiff’s injury that the injury
was likely to occur?
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STATEMENT OF FACTS
Goodyear is a Texas employer and subscriber under the Texas Workers’
Compensation Act (the “TWCA”). Goodyear v. Rogers, 538 S.W.3d 637, 641 (Tex.
App.—Dallas 2017, pet. filed). Respondents sued Goodyear outside of the Texas
workers’ compensation program in the Dallas County Court of Law for the alleged
workplace-related death of its former employee, Carl Rogers. Id. at 641. They
claimed Mr. Rogers’ disease and death resulted from asbestos exposures he had in
the 1970s and early 1980s while building tires at Goodyear’s Tyler, Texas facility.
Id. at 640. Specifically, Respondents claimed that Mr. Rogers was exposed to
asbestos (1) indirectly from others’ maintenance and subsequent abatement of
overhead pipe insulation in the facility; and (2) from brake pads on tire building
machines he operated and worked around. Id. Respondents sought recovery under
the exemplary damages exception to the TWCA’s exclusive remedy rule, claiming
that Mr. Rogers’ death was caused by Goodyear’s “gross negligence” in allegedly
not warning him about asbestos or following OSHA standards to protect him. Id.
at 641, 645-47.
The jury awarded Respondents $15,000,000. Id. at 644. After post-trial
motions, the trial court entered a judgment against Goodyear, remitting the verdict
to $2,890,000 under the TWCA’s statutory exemplary damages cap. Id.
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The court of appeals below affirmed the jury’s gross negligence finding in a
published opinion filed August 31, 2017. The court’s decision acknowledged the
two elements of a gross negligence claim codified under Section 41.001(11) of the
Texas Civil Practice & Remedies Code:
A plaintiff must prove by clear and convincing evidence
that: (1) when viewed objectively from the defendant’s
standpoint at the time of the event, the act or omission
involved an extreme degree of risk, considering the
probability and magnitude of the potential harm to others,
and (2) the defendant had actual, subjective awareness of
the risk involved, but nevertheless proceeded with
conscious indifference to the rights, safety, or welfare of
others.
Id. at 644-45 (citing TEX. CIV. PRAC. & REM. CODE § 41.001(11)). However, the
court failed to decide the first, objective element based on whether Respondents had
sufficiently proved it was objectively known, “at the time of the event” (i.e., at the
time of Mr. Rogers’ exposures in the 1970s and early 1980s), that Mr. Rogers was
likely to contract a cancer from his work at the facility. Rather, the court allowed
Respondents to satisfy the objective element with the following evidence:
1. The present-day opinions of Respondents’ causation experts establishing
that Mr. Rogers had as much as a one in approximately 45,000 chance of
developing mesothelioma from exposure to asbestos at Goodyear’s
facility, based on studies published decades after his exposures between
1998 and 2014;
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2. A 2007 epidemiological study of employees at Goodyear’s Tyler plant that
reported four out of about 3,000 workers were diagnosed with
mesothelioma (two of whom previously worked in an asbestos insulation
manufacturing plant); and
3. Statements and standards in OSHA’s 1972 asbestos regulation.
Id. at 645-46; 5 RR 91-98.
The court then held that Respondents had sufficiently proved Goodyear’s
actual, subjective knowledge of an extreme degree of risk to Mr. Rogers, without
any evidence that such a risk was even objectively known at the time. The court
held that “[i]t was sufficient to show that Goodyear knew that exposure to low levels
of asbestos could cause people to develop mesothelioma.” Id. at 647 (emphasis
added). The court concluded that Respondents made that showing using Goodyear’s
communications to its plants concerning general asbestos health risks and instructing
them on OSHA compliance matters. Id. Based on this evidence, the court held that
Respondents sufficiently proved that Goodyear acted with conscious indifference to
the safety of Mr. Rogers by not monitoring and sampling the air at the facility for
asbestos during the time of his alleged exposures there. Id. at 648.
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SUMMARY OF THE ARGUMENT
The exclusive remedy provision of the TWCA is essential to the function of
the Texas workers’ compensation system. The only exception to that exclusive
remedy is reserved for exceptional circumstances where an employer should be
punished for causing the death of an employee intentionally or via grossly negligent
conduct. This requires a substantially higher showing of culpability than mere
negligence.
The court of appeals’ decision below undermines both Texas punitive
damages law and the Texas workers’ compensation system by reducing the
evidentiary threshold for awarding punitive damages against employers in Texas.
The decision erroneously allows hindsight and evidence supporting, at most, simple
negligence to support a gross negligence claim for punitive damages against an
employer. In this regard, the court abandoned the fundamental threshold
requirement of culpability under the essential objective element of a gross
negligence claim – that an extreme degree of risk to the employee must have been
objectively known at the time the injury occurred. This decision improperly puts
employer protections under the TWCA at risk by opening the door to unwarranted
punitive damages claims, and should be reversed.
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ARGUMENT
I.

The Exclusive Remedy Requirement of the TWCA is Essential to the
Workers’ Compensation System, and the Exemplary Damages Exception
Is Reserved for only Exceptional Cases of Intentional or Grossly
Negligent Conduct.
The Texas workers’ compensation system provides substantial advantages to

both employers and employees for addressing workplace-related injuries.

It

provides employees a system of “relatively swift and certain compensation without
proof of fault.” Reed Tool Co. v. Copelin, 689 S.W.2d 404, 407 (Tex. 1985). In
return, the employer is “immun[e] from negligence and potentially larger recovery
in common law actions.” Id.
Critical to the system’s function is the TWCA’s exclusive remedy provision.
TEX. LAB. CODE § 408.001. This longstanding provision mandates that workers’
compensation benefits are the employee’s (or legal beneficiary’s, as the case may
be) exclusive remedy against the employer for the death or work-related injury of
the employee. Id. As this Court recognized more than thirty years ago, the exclusive
remedy requirement is essential to the function of the workers’ compensation
system:
The exclusive remedy provision is an essential element of the worker’s
compensation scheme. . . . Worker’s compensation is based on the
principle that the cost of medical services and benefits provided is part
of the cost of doing business and thus is borne directly by the employer,
and ultimately by the general public, as part of the cost of goods and
services. The continued effectiveness of the worker’s compensation
scheme depends on the continued ability to spread the risk of such
9

losses. If employers are required to provide not only worker’s
compensation but also to defend and pay for accidental injuries, their
ability to spread the risk through reasonable insurance premiums is
threatened, and the balance of advantage and detriment would be
significantly disturbed.
Reed Tool Co., 689 S.W.2d at 407.
The only exception to the TWCA’s exclusive remedy provision is for the
imposition of exemplary damages against an employer who causes an employee’s
death intentionally or by grossly negligent conduct. Such damages are imposed only
to “punish the defendant for outrageous, malicious, or otherwise morally culpable
conduct” and “are proper in only the most exceptional cases.” Transp. Ins. Co. v.
Moriel, 879 S.W.2d 10, 16-17, 18 (Tex. 1994). As this Court has explained, for an
unintentional act to be punishable by punitive damages, it must “reach the borderline of a quasi-criminal act of commission or malfeasance.” Id. at 16 (quoting S.
Cotton Pres & Mfg. Co. v. Bradley, 52 Tex. 587, 600-01 (1880)). Thus, “like
criminal punishment, punitive damages require appropriate substantive and
procedural safeguards to minimize the risk of unjust punishment.” Id. at 16-17.
Such safeguards are particularly important to preserving the TWCA’s exclusive
remedy provision and the effectiveness of the Texas workers’ compensation system.
Reed Tool Co., 689 S.W.2d at 407.
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II.

The Court of Appeals’ Decision Undermines Texas Punitive Damages
Law and the Texas Workers’ Compensation System.
In Transportation Insurance Company v. Moriel, this Court recognized that

there are two essential elements of a gross negligence claim in Texas: an objective
element and a subjective element. Moriel, 879 S.W.2d at 23. The first, objective
element requires clear and convincing proof that, when “viewed objectively from
the standpoint of the [employer] at the time of its occurrence,” the employer’s act or
omission must “involve an extreme degree of risk, considering the probability and
magnitude of the potential harm to others.” Id. (emphasis added); TEX. CIV. PRAC.
& REM. CODE ANN. §§ 41.001(11), 41.003. In other words, before any alleged actual
awareness on the part of the defendant can be assessed, a plaintiff must prove that it
was objectively known at the time that the defendant’s act or omission was likely to
cause serious injury to the plaintiff. Moriel, 879 S.W.2d at 22-23.
Texas law emphasizes that this is “a threshold significantly higher than the
objective ‘reasonable person’ test for negligence.” Id. at 22. The test is not whether
serious injury was possible, but instead, whether serious injury to the plaintiff was
likely. Id. Moreover, the determination “requires an examination of the events and
circumstances from the viewpoint of the defendant at the time the event occurs,
without viewing the matter in hindsight.” Id. at 23 (emphasis added).
The court of appeals’ decision below radically departs from this objective
element test, and opens the door for employees to recover damages from employers
11

outside of the workers’ compensation system based on evidence establishing, at
most, simple negligence. The decision approved the punitive damages award
without any evidence that it was objectively known at the time of Mr. Rogers’
asbestos exposures at the facility that he was likely to contract a cancer from the
exposures. Goodyear, 538 S.W.3d at 645-46. The decision authorized Respondent’s
satisfaction of the essential objective element instead with after-the-fact evidence of
a 2007 epidemiological study and the present-day opinions of Respondents’
causation experts based on studies not reported until 1998. Id.; 5 RR 91-97. This
fundamentally undermines the objective element of Texas gross negligence law,
which, as the Court has emphasized, “is necessary to clearly distinguish between
conduct which is deserving of punishment and that which merely demands
restitution.” Wal-Mart Stores, Inc. v. Alexander, 868 S.W.2d 322, 326 (Tex. 1993).
The 1972 OSHA asbestos regulation referenced in the decision similarly fails
to provide clear-and-convincing evidence of a likelihood of serious injury at the time
of Mr. Rogers’ exposures. The regulation was a prophylactic government policy
meant to provide the greatest possible protections to workers in light of uncertain
levels of risk. OSHA was “free to use conservative assumptions in interpreting the
data” and to “risk[] error on the side of overprotection rather than underprotection.”
IUD v. API, 448 U.S. 607, 656 (1980). The regulation involved questions “on the
frontiers of scientific knowledge” where “insufficient data [was] available to make
12

a fully informed factual determination.” IUD v. Hodgson, 499 F.2d 467, 474-75
(D.C. Cir. 1974). Accordingly, the regulation involved “choices that by their nature
require[d] basic policy determinations rather than resolution of factual
controversies.”

Id.

The regulation itself acknowledged a dispute “as to the

determination of a specific level [of asbestos exposure] below which exposure is
safe.” Standard for Exposure to Asbestos Dust, 37 Fed. Reg. 11318, 11318 (June 7,
1972) (codified at 29 C.F.R. pt. 1910 (1972)) (Tab A hereto). It also recognized the
“controversies” concerning (1) “the validity of the measuring techniques used and
the reliability of the relations attempted to be established” in studies existing at that
time; (2) “the relative toxicity of the various kinds of asbestos;” and (3) the “varying
hazards in different workplaces.” Id. (emphasis added). OSHA chose, as a policy,
to require all workplaces involving “any kind” of asbestos exposure to comply with
its requirements both for “[r]easons of practical administration” and because it chose
to resolve “the conflict in the medical evidence . . . in favor of the health of
employees.”

Id. This choice “rest[ed] in the final analysis on an essentially

legislative policy judgment, rather than a factual determination, concerning the
relative risks of underprotection as compared to overprotection.” Hodgson, 499 F.2d
at 475. Such a prophylactic government policy is not, and should not be, clear and
convincing evidence that a person was likely to contract mesothelioma from a
particular exposure level or in any particular circumstances (including Mr. Rogers’)
13

to prove the objective element of a gross negligence claim for awarding punitive
damages against an employer.

Indeed, in gross negligence cases, “the mere

existence of federal regulations does not establish the standard of care or gross
negligence per se.” U-Haul Int’l, Inc. v. Waldrip, 380 S.W.3d 118, 139 (Tex. 2012).
The court’s erroneous decision concerning the objective element of
Respondents’ gross negligence claims cannot be justified by its subsequent
discussion of the purported subjective element evidence in this case. Texas law
requires proof of both elements, and proof of the threshold objective element must
come first. Moriel, 879 S.W.2d at 22-23. Without the predicate showing that a
likelihood of serious injury from an employer’s action was objectively known at the
time of the injury, an employer logically cannot be shown to have subjectively
known of such a likelihood. Indeed, if there is no evidence that any scientific study
during the time of Mr. Rogers’ exposures showed that a person in Mr. Rogers’
circumstances was likely to contract mesothelioma from his work at the facility,
Goodyear could not have known that such a likelihood existed. Furthermore,
Goodyear’s internal plant communications, which the court held were sufficient for
a jury to find that Goodyear had “actual knowledge that exposures to low levels of
asbestos could result in mesothelioma,” are beside the point. Goodyear, 538 S.W.3d
at 647 (emphasis added). A purported awareness of a possibility that injury is
generally capable of occurring is not an awareness of the extreme degree of risk that
14

must first be shown under the objective element of a gross negligence claim – that
is, that serious injury to the plaintiff was likely to occur.
The lower court’s decision improperly reduces the evidentiary threshold for
allowing punitive damages’ awards against employers in Texas, and enables
employees to circumvent the TWCA’s exclusive remedy law with evidence
supporting, at most, simple negligence. The decision substantially undermines both
Texas punitive damages law and the Texas workers’ compensation system, and it
should not stand.
PRAYER FOR RELIEF
For the foregoing reasons, the Chamber supports Goodyear’s request that the
Court accept Goodyear’s petition for review, and respectfully requests that the Court
reverse and correct the lower courts’ erroneous decision.
[SIGNATURE ON FOLLOWING PAGE]
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