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l. | NTEREST OF THE AM CUS CURI AE

The Chanber of Conmerce of the United States of Anerica
(“the Chanber”) is the nation’s |largest federation of
busi nesses, representing an underlying nmenbership of nore
t han 3, 000, 000 busi nesses and prof essional associ ations of
every size, in every sector, and fromevery region of the
country, including the State of Al abanma. The Chanber serves
as the principal voice of the Anerican business comrunity,
and represents the interests of its nenbers by serving as
am cus curiae in cases addressing issues of national
concern to Anerican business.

Menbers of the Chanber have been increasingly subjected
to i nproper, abusive and extortionate aggregated cl ai ns
litigation, in the formof either: (i) class actions
I nproperly certified for class treatnent w thout giving
adequate consideration to the practical inpossibilities of
resol ving inherently individualized issues through cl ass-
wi de adj udication; or (ii) “mass actions” aggregating for
trial the individualized clainms of |arge nunbers of
plaintiffs against one or nore defendants, wth disparate
defenses, in violation of consolidation and/ or joinder

standards. Such litigation deprives the parties of basic



constitutionally-protected due process and trial fairness

rights, inmpugns the integrity of the judicial system and

has a significant adverse inpact upon |local and interstate
commer ce.

The Chanber has grave concerns about the i medi ate and
irreparable harmits nenbers will face if this Court does
not intervene to correct the fundanental procedural and
constitutional errors of the consolidation order entered by
the court bel ow.

The Chanber has an exceedingly strong interest in
participating in this case as amcus curiae to bring to the
Court’s attention various concerns which it has on behal f
of its nmenbers regarding the proper exercise of judicial
power and authority in dealing wth substantial nunbers of
I ndi vidual i zed cl ainms that seek nmass action status.

1. SUWARY OF THE ARGUVENT

“Mass actions,” such as that resulting fromthe | ower
court’s consolidation order in this case, in which the
clains of large nunbers of plaintiffs with individualized
cl ai ns agai nst one or nore defendants with disparate
defenses are indiscrimnately joined for sinultaneous
trial, are violative of consolidation and/or joinder

aggregation standards, deprive the parties of basic due

-2-



process and trial fairness rights, inpugn the integrity of
the judicial system and have significant adverse inpact
upon local and interstate comerce.

Wil e courts may think, when confronted with an
overwhel m ng nunber of cl ai ns seeki ng aggregated nass
action status, that granting requests for consolidation
will “solve the probleni and nake the cases “go away,”
experience teaches that just the opposite occurs. | nproper
consolidation tranples upon the rights of the existing
parties (plaintiffs as well as defendants), and burdens the
court and the judicial system by encouraging the filing of
nore actions seeking to i nproperly aggregate disparate
I ndi vidual i zed cl ai ns against nultiple “deep pocket”
def endant s.

| npr oper consolidation tranples upon the rights of the
existing parties by: (i) depriving themof a fair trial in
whi ch the fact-finder can nmake sense of the evidence and
defenses, (ii) depriving them of any neani ngful appellate
review, and (iii) placing inproper and extortionate
pressure upon themto indiscrimnately settle the mass of
claims brought against themfor fear of the crushing

econom ¢ consequences that flow fromasserting their



constitutionally protected rights.

| npr oper consolidation inpugns the judicial process by:
(1) sanctioning and encouraging the filing of nore actions
seeking to i nproperly aggregate disparate individualized
clainms against multiple “deep pocket” defendants; (ii)
inmpairing, if not destroying, the ability of the judici al
systemto fairly conpensate those entitled to judicial
relief while rejecting clains that have no nmerit; and (iii)
over burdening already scarce judicial resources and causing
or increasing delay in the adjudication of nmeritorious
cases whose litigants look to and rely upon the judicial
systemto resol ve.

| mpr oper consolidation, such as that sanctioned by the
| ower court’s order, can have a devastating econom c i npact
upon busi nesses who suffer constitutional deprivations and
| nproper extortionate pressures to settle clains whose
nerits have not, and cannot, econom cally be tested,
I ncl udi ng basel ess cl ai ns which could not survive judicial
scrutiny except through aggregation.

This case presents this Court with the opportunity to
provi de positive guidance to the trial courts as to the

proper process and procedures to be applied in situations



where a court is confronted with the chall enge of dealing
w th substantial nunbers of individualized clains seeking
aggregated nmass action status.

[11. ARGUVENT

A | nt roducti on

1. Aggregated C ains “Mass Actions” are a Recent
Phenonmenon Generally I nconsistent Wth Traditional
Concepts of Cl ains Consolidation

A bedrock principle historically enbraced by our state
and federal litigation systemis that clains should usually
be adj udi cated separately, on a clai mant-by-clai mant basis.?
In recent years efforts have becone nore frequent to
aggregate clainms of nultiple individuals and to place those
clains before a tribunal for simnultaneous resol ution.

One form of aggregated clains device is the class,
whi ch, when used incautiously, threatens due process rights
of both claimnts and defendants by attenpting to bind a

| arge group of parties to the same result sinmultaneously.?

! See, e.g., Califano v. Yamasaki, 442 U.S. 682, 700-01 (1979) (reiterating
the “usual rule that litigation is conducted by and on behalf of the
i ndi vi dual named parties only”).

2 See, e.g., Inre Bridgestone/Firestone, Inc. Tires Prods. Liab. Litig., 288
F.3d 1012, 1020 (7th Cr. 2002), cert. denied by CGustafson v.

Bri dgestone/ Firestone, Inc., 537 U S. 1105 (2003) (“Efficiency is a vital

goal in any |legal system-but the vision of ‘efficiency’” underlying this class

certification is the nodel of the central planner. . . . One suit is an all-
or-none affair, with high risk even if the parties supply all the information
at their disposal.”). See generally Becherer v. Merrill Lynch, Pierce, Fenner

-5-



This Court has recogni zed the dangers of inproper class
certification, making it clear that under Al abama’'s
procedural rules, trial courts are required to performa
ri gorous analysis of factual issues, choice-of-|awissues,
and other requirements for class certification.?

As courts have becone nore attentive to the
requi renents for pursuing class actions, increasing efforts
have been nmade to enploy the | ess rigorous procedura
requi renents of consolidation to bring the clains of |arge
nunbers of unrelated plaintiffs against one or nore
def endants together in “nmass actions.”

The | ower court was obviously faced with an
overwhel m ng nunber of individual clains against nultiple
def endants al | egi ng damages caused by exposure to an
all egedly harnful product. It likely acted with the best
of intentions attenpting to craft a solution, that, perhaps

In theory, would put noney in the hands of those claimng

and Smith, Inc., 193 F.3d 415, 425 (6'" Gir. 1999) (“the m ni num requirenents
of due process inform... [the] class action doctrine[]”).

3 See, e.g., Mayflower Nat’| Life Ins. Co. v. Thomas, Nos. 1021383 and
1021461, 2004 W. 1418683, at *4 (Al a. June 25, 2004) (trial court “fail[ed]
to conduct a rigorous analysis” because, inter alia, it “fail[ed] to properly
consi der the defenses of the defendants”); Ex parte G een Tree Fin. Corp.

723 So.2d 6, 10-11 (Ala. 1998) (nationwi de class decertified because | aws of
different states would apply to different class nmenbers’ clainms and because
the clainms would present individual issues requiring subjective proof); Ex
parte Household Retail Servs., Inc., 744 So.2d 871, 878-79 (Ala. 1999); Mann
v. GTE Mobilnet, Inc., 730 So.2d 150, 152 (Al a. 1999).



Injury as quickly as possible, and clear its crowded
docket. Notw thstanding the notivation, bendi ng procedural
rules to put pressure on defendants to settle brings no
actual efficiency gains, and tranples the rights of the
parties.

In Cain v. Arnstrong World Industries,? Judge Butl er
candi dly acknow edged the adverse consequences to the
parties and the judicial process that can result from
| mpr oper consolidation of clains, observing:

The congestion these cases caused in this district
for all civil litigants gives one a skewed vi ew of
how to resol ve the problem The "Try-as-nany-as-
you- can- at -one-ti ne" approach is great if they
all, or nost, settle; but when they don't, and
they didn't here, thirteen shipyard workers, their
W ves, or executors if they have died, got a
chance to do sonet hing not many other civil
litigants can do—everwhelma jury wth evidence.
Evi dence that woul d not have been adm ssible in
any single plaintiff's case had these cases been
tried separately. As the evidence unfolded in this
case, it becane nore and nore obvious to this
Court that a process had been unl eashed that |eft
the jury the inpossible task of being able to
carefully sort out and distinguish the facts and

| aw of thirteen plaintiffs' cases that varied
greatly in so many critical aspects.®

H story shows that bending procedural rules to put

pressure on defendants to settle brings no |asting

4 785 F. Supp. 1448 (S.D. Ala. 1992).
51d. at 1456-57.



efficiency gains. Rather, in lowering legal barriers to
recovery, courts have fueled the fire, inviting nore and
more claims.® They encourage nore filings by the uninpaired,
j eopardi ze recoveries by the truly sick, result in
addi ti onal bankruptcies, and |lead to greater pressure on
sol vent “attenuated defendants.”’ As mass tort expert
Francis McGovern has observed: “If you build a
super hi ghway, there will be a traffic jam?®

One West Virginia trial judge involved in nass asbestos
consolidations ruefully acknow edged that efforts to put an
end to asbestos cases were futile, and trying to do so “was
a formof advertising” that “drew nore cases.”®

The i nproper aggregation of clains into a nass acti on

6 See Victor E. Schwartz & Leah Lorber, A Letter to the Nation's Trial Judges:
How t he Focus on Efficiency Is Hurting You and Innocent Victinms in Asbestos
Liability Cases, 24 Am J. Trial Advoc. 247, 249 (2000); Stephen Carroll et
al ., Asbestos Litigation Costs and Conpensation: An Interim Report, 26 (RAND
Inst. for Gv. Just., Sept. 2002) (“[I]t is highly likely that the steps
taken to streanline the litigation actually increased the total dollars spent
on the litigation by increasing the nunbers of clains filed and resolved.”).

" See Lester Brickman, Lawyers’ Ethics and Fiduciary Cbligation in the Brave
New Worl d of Aggregative Litigation, 26 Wn &vary Envtl. L.& Pol’'y Rev. 243,
248 (2001) (“Brickman”) (“the very strategies courts have devised to dea
with such clainms facilitate the bringing of nore mass tort clains”).

8 Francis E. McGovern, The Defensive Use of Federal C ass Actions in Mass
Torts, 39 Ariz. L. Rev. 595, 606 (1997).

°In re Asbestos Litig., Cv. Action No. 00-Msc.-222 (Cir. . Kanawha Q.
W Va. Nov. 8, 2000) (hearing before Judge John A Hutchinson). See al so Hon
Hel en E. Freedman, Product Liability Issues in Mass Torts—View fromthe
Bench, 15 Touro L. Rev. 685, 688 (1999) (judge overseei ng New York asbestos
litigation stating that “[i]ncreased efficiency may encourage additiona
filings and provide an overly hospitable environnent for weak cases.”).



seeks to achieve the benefits simlar to those of class
actions without having to satisfy the prerequisites for
litigating a class action. In Al abama, such an effort
shoul d be precluded by application of Ala.R CGv.P 42 (“Rule
427), which, like its federal counterpart, requires
consol i dated actions to possess a comopn question of |aw or
fact, and prohibits a court from consolidating cases for
trial when such consolidation would unduly prejudice a
party’s right to present its case or defense. '
Traditionally, consolidation has been invoked sinply as
a device of convenience. The U S. Suprene Court has held
t hat consolidation does not “nerge the suits into a single
cause, or change the rights of the parties;”! and this
Court has simlarly held that “suits consolidated remain
separate as to parties, pleadings, and judgnents, unless
ot herwi se directed by the court under the |aw. "' Wen

consolidation is ordered nerely to streanline discovery, it

10 See, Committee Comments Ala.R Civ.P. 42 (“Rule 42”), and Ex Parte Ml er,
273 Ala. 453, 142 So.2d 910, 912 (1962) (acknow edging that Rule 42 was taken
fromFed.R Gv.P. 42, and, citing to several federal cases, observing that
consol i dati on of actions nmay not be granted when it may result in prejudice
to one or nore of the parties, or “where the issues affecting the various
defendants are certain to |lead to confusion or prejudice to any one or all of
t he defendants”).

1 Johnson v. Manhattan Ry. Co., 289 U.S. 479, 496-97 (1933).
12 Ex Parte Ashton, 231 Ala. 497, 165 So. 773, 778 (1936) (enphasis added).



poses no concern over the due process rights of the
litigants.' A consolidation for all purposes, including for
trial, however, may well pose such a concern, because such

13

consol i dations cannot “deny a party his due process right
to prosecute his own separate and distinct clainms or
def enses wi thout having them so nerged into the clains or
def enses of others that irreparable injury will result.”?
A typical nmass action (such as this case) does not neet
the established requirenents for consolidation, and is in
conflict with traditional practice.® Such an aggregat ed
case does not arise out of the sanme transaction or
occurrence; rather, it involves hundreds or thousands of
peopl e who suffered individualized injuries, such, as here,
bei ng exposed to an all egedly defective product (and
possi bly different fornul ati ons and uses of that product)

I n separate transactions—eften involving different

def endant s—and who each was affected by the all eged

13 See, e.g., 28 U.S.C. § 1407(a) (allowing transfer of actions for pretrial
proceedi ngs, but requiring actions to be remanded to the federal districts
fromwhich they were transferred “at or before the concl usions of pretrial

proceedi ngs”) .

4 Garber v. Randell, 477 F.2d 711, 716 (2d Cir. 1973).

15 See, e.g., Joan Steinnman, Reverse Renoval, 78 IOM L. REV. 1029, 1042
(1993) (noting concern that nmass consolidations |ack the “procedura

saf eguards that due process and codified rules demand in class actions of
simlar magnitude”).

-10-



exposure in separate occurrences. Such clains al nost always
require inquiries into each plaintiff’s circunstances
(e.g., such as here, how |l ong, and under what
circunstances, a plaintiff was exposed to the product at
| ssue; what synptons he or she allegedly manifested;
whet her those synptons were indeed caused by the product at
I ssue, and, if so, whose product caused those synptons).

For these reasons, nobst courts would refuse to treat
mass actions as class actions. As the U S. Suprene Court
observed in an asbestos case, the claimants had been

exposed to different asbestos-containing products,

for different anounts of tinme, in different ways,

and over different periods. Sone class nenbers

suffer no physical injury or have only

asynptomatic pleural changes, while others suffer

fromlung cancer, disabling asbestosis, or from
mesot hel i oma. *°

In this brief the Chanber will describe sone of the
ways i n which nmass actions, such as the case presented by
the Petition, have such adverse consequences, and why it is
critically inportant that this Court take this opportunity
to vacate the trial court’s order and remand this matter to

the trial court for resolution using proper and

1 Anmchem Prods. Inc. v. Wndsor, 521 U.S. 591, 624 (1997) (quoting Georgine
v. Anrchem Prods. Inc., 83 F.3d 610, 626 (3@ Gir. 1996) aff’d sub nom
Anthen); see also Ortiz v. Fibreboard Corp., 527 U S. 815 (1999).

-11-



constitutionally acceptabl e procedures.

B. | nproper Mass Actions have an Extrenely Del eterious
Ef fect Upon Commerce

The | ower court’s order in this case inproperly
aggregates plaintiffs’ disparate and individualized clains
agai nst several defendants for trial under an inpossible
trial schedule and structure that violates the
constitutionally protected due process rights of defendants
I n fundanental ways by: (i) depriving themof a fair trial
in which a jury can nmake sense of the evidence and
defenses; (ii) depriving them of any neani ngful appellate
review, and (iii) placing inproper and extortionate
pressure upon themto settle the nmass of clains brought
agai nst themfor fear of crushing econom c conseguences
that would result fromasserting their constitutionally
protected rights.

1. The Coercive Nature of |nproper Mass Actions

Results in H gh Likelihood of Early Settl enent of

Al Cains, Regardless of Merit, Effectively
Depriving Parties of Appellate Rights.

The consolidation order of the lower court is, in every
practical sense, a final disposition of the proceedings. If
the case is allowed to proceed in this manner, the pressure

to settle before trial will be overwhel m ng.
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Numer ous cases have acknow edged that postponing review
of a purportedly interlocutory order aggregating nunmerous
cl ai n8 agai nst defendants is tantanmount to denying review,
because the pressure to settle before trial is so enornous.
In such cases, courts have not hesitated to grant inmmediate
revi ew of questionable clains aggregation decisions.

Cases dealing with clains aggregation using the class
action device have observed that plaintiffs can create
exposure risks that are so overwhel m ng that they
necessitate settlenents, even where the cl ai mants have
relativel y weak underlying substantive |egal theories.®®

Al abama’s | egislature enshrined this principle in

adopting Ala. Code 8§ 6-5-642, permtting direct appeal of

17 See, e.g., Inre Chevron U.S. A, Inc., 109 F.3d 1016, 1022 (5th Gr. 1997)
(Jones, J., specially concurring) (noting that mandanus revi ew of decision to
use bellwether trials in a mass proceedi ng of 3,000 cases “aggregated for
trial nmanagenment” was appropriate because “[t]he pressure on the parties to
settle in fear of the result of a perhaps all-or-nothing ‘bellwether’ trial
is enornous”); In re Rhone-Poulenc Rorer Inc., 51 F.3d 1293, 1297 (7th Cr.
1995) (Posner, J.), cert. denied, 516 U S. 867 (1995) (citing as one reason
for granting mandanmus review of a class certification order “the sheer
magni t ude of the risk to which the class action, in contrast to the

i ndi vidual actions pending or likely, exposes” defendants) (enphasis in
original).

18 See, e.g., Blair v. Equifax Check Servs., Inc., 181 F.3d 832, 834 (7th Cr.
1999) (“Many corporate executives are unwilling to bet their conpany that
they are in the right in big-stakes litigation, and a grant of class status
can propel the stakes of a case into the stratosphere . . . . sone plaintiffs
or even some district judges may be tenpted to use the class device to wing
settlenents from whose | egal positions are justified but unpopular.”). See
al so In re Rhone-Poul enc, 51 F.3d at 1298-1300 (directing the | ower court to
decertify a plaintiff class because defendants m ght be “forced by fear of
the risk of bankruptcy to settle even if they have no legal liability”).

-13-



an order certifying a class or refusing to certify a class
action, simlar to Fed. R CGv.P. 23(f), which rests, in
part, on a concern that
[a]n order granting certification ... may force a
defendant to settle rather than incur the costs of

defending a class action and run the risk of
potentially ruinous liability.?®

Federal appellate courts have unifornmly agreed that
“when the stakes are large and the risk of a settlenent or
ot her disposition that does not reflect the nerits of the

claimis substantial, an appeal under Rule 23(f) is in

order,’ n 20

if the lower court’s ruling is “questionable.
Aggregation under Rule 42 and class certification both
I ncrease the likelihood that “the risk of potentially

ruinous liability” will |ead defendants to settle w thout

19 Fed. R Civ.P. 23 Advisory Committee’s note; see al so Waste Mynt. Hol di ngs,
Inc. v. Mowbray, 208 F.3d 288, 293 (1st Cr. 2000) (noting that one of the
two purposes of Rule 23(f) is to “provide[] a mechani smthrough which

appel l ate courts, in the interests of fairness, can restore equilibrium when
a doubtful class certification ruling would virtually conpel a party to
abandon a potentially neritorious claimor defense before trial”).

20 Blair, 181 F.3d at 835; accord Szabo v. Bridgeport Machs., Inc., 249 F.3d
672, 675 (7th Gr. 2001) (“[Cllass certification turns a $200,000 dispute ...
into a $200 mllion dispute. Such a claimputs a bet-your-conpany decision to
[ Def endant’ s] managers and may induce a substantial settlenent even if the
customers’ position is weak. This is a prinme occasion for the use of 23(f),
not only because of the pressure that class certification places on the

def endant but al so because the ensuing settlenent prevents resolution of the
underlying issues.”); In re Lorazepam & C orazepate Antitrust Litig., 289
F.3d 98, 99-100 (D.C. Gr. 2002); In re Sumtonmo Copper Litig., 262 F.3d 134,
139 (2d Gr. 2001); Newton v. Merrill Lynch, 259 F.3d 154, 164-65 (3d Cr.
2001); Lienhart v. Dryvit Sys., Inc., 255 F.3d 138, 142-43 (4th Gr. 2001);
Prado- Stei man v. Bush, 221 F.3d 1266, 1274 (11th G r. 2000).
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regard to the nerits of the underlying case.?

Wth the addition of each case, the stakes becone
hi gher, until finally, when enough cases are brought
together in a single proceeding, the defendant faces what
one conment ator has call ed the “Armageddon scenario.” %
Faced with the prospect of “losing the conpany on his or
her watch,” a general counsel or chief executive officer
will often settle even if convinced the conpany’ s position
has nerit.? As one federal judge observed as to a group of
def endants facing the prospect of as many as 5,000 cl ai s
in a single proceeding: “They may not wsh to roll these
dice. That is putting it mldly.”?
Aggregation effectively deprives defendants of the

option of settling only with ill claimnts, since the risk

of not settling cases filed by uninpaired plaintiffs is

2l Fed. R Gv.P. 23 Advisory Conmittee’s Note; see also Richard O Faulk et
al., Building a Better Mousetrap? A New Approach to Trying Mass Tort Cases,
29 Tex. Tech L. Rev. 779, 790 (1998) (noting that |arge aggregations raise
the sane settl ement concerns as class actions).

22 gee, e.g., The Fairness in Asbestos Conpensation Act of 1999: Hearing on
H R 1283 Before the House Comm on the Judiciary, 106th Cong. 89, 98 (July

1, 1999) (prepared statement of WIIliam N Eskridge, Jr., Professor, Yale Law
School ) [“Eskridge Statenent”].

2 See Brickman, supra, Note 7, at 252; see al so Eskridge Statement, supra at
98 (“Even risk-neutral people and firnms will tend to take too many
precautions or pay too high a settlenent price when the chance of devastating
loss is significant.”).

24 |In re Rhone-Poul enc, 51 F.3d at 1298.
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that a jury will not carefully discrimnate anong the
various individual clainms but will sinply lunp them
together in reaching a decision in favor of plaintiffs.?®
Enpirical research shows that “aggregation of nost injured
plaintiffs with less-injured plaintiffs significantly
i ncreased the nean awards to the latter.”?°

Through consolidation plaintiffs can conbi ne nunerous
dissimlar cases and exert trenendous pressure on
defendants to settle all the clains sinmultaneously, thereby
avoiding a jury verdict for all the plaintiffs that is
unfairly inflated by the few very serious clains. In nmass
actions, it is not at all uncomon to hear of plaintiffs’
counsel with a large volune of cases refusing to settle
serious clainms unless the defendant is also wlling to “buy

out” the clainms with | esser merit.? Aggregation thus raises

the stakes by forcing defendants to take account of weak

% See, e.g., Castano v. Am Tobacco Co., 84 F.3d 734, 746 (5th Cir. 1996)
(“Cass certification magnifies and strengthens the nunber of unmeritorious
clains.”). In re Van Waters & Rogers, Inc., 145 S.W3d 203, 211 (Tex. 2004);
Janssen Pharmaceutica Inc. v. Arnond, 866 So.2d 1092, 1101 (M ss. 2004)

; Janssen Pharnmaceutica v. Bailey, 878 So.2d 31, 48-49 (Mss. 2004).

26 Eskridge Statenent, supra, at 96.

27 See, Manhattan Institute, Givil Justice Report: One Small Step for a County
Court ... One Gant Calanmity for the National Legal System9 (April 2003)
(avail abl e at www. manhattan-institute.org/htm/cjr_7.htm (“CIR No. 77),
citing Giffin Bell, Asbestos Litigation and Judicial Leadership: The Courts’
Duty to Hel p Sol ve the Asbestos Litigation Crisis, at 23 (Nat’| Legal Ctr.

for the Pub. Int., June 2002)(avail abl e at www. nl cpi.org).
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cases that m ght not otherw se figure in settlenent
cal culations. In the words of Judge Henry Friendly, these
are “blackmail settlenents.”?® Such settlenents, entered
into regardless of the nerits, are bad not just for the
busi nesses forced to pay them but also for the custoners
of those busi nesses, who may suffer higher prices as a
result, and for the judicial process, which becones clogged
W th unneritorious clains.

Unli ke class actions, a court is not required to
exam ne the fairness of settlenents in consolidated cases.
In the class context, such clear conflicts of interest
woul d clearly prohibit class certification.?

The presence of nunerous defendants in a consoli dated
mass action makes refusal to settle even riskier. Each
def endant nust consi der that other defendants may settle
early on favorable terns, with hold-outs facing the
prospect of shoul dering a massive judgnment. The presence of

nuner ous defendants often leads to a “rush to settle” to

2 Henry J. Friendly, Federal Jurisdiction: A General View 120 (1973); accord
Castano, 84 F.3d at 746 (pressure emanating fromcertifications of big

cl asses anobunts to “judicial blackmail,” creating “insurnountable pressure on
defendants to settle”; “[t]he risk of facing an all-or-nothing verdict
presents too high a risk, even when the probability of an adverse judgnent is
low’) .

2 See Anchem 521 U.S. at 625; Otiz, 527 U.S. at 856-57.
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avoi d bei ng di sadvantaged if others settle first.>°
In order to obtain appellate review of the threshold
decision permtting nass aggregation, Defendants in a nmass
action nust run the litigation gauntlet to final judgnent
on the nerits. The risks posed by massive verdicts in cases
where plaintiffs allege mnor injuries are sinply too great
for nost defendants to withstand. Rather, with little
prospect of defendi ng agai nst cases that are unfairly
conbi ned, defendants face extrene pressure fromfinanci al
mar ket s and other sources to settle these cases en masse. !
When nmass actions are structured in “phases,” as
typically occurs, the pressure is even greater, since
plaintiffs are free to “piece[] together” a “perfect
plaintiff,” a “fictional conposite” that has suffered al
of the harmalleged in the case at the hands of al
def endants, even though no one plaintiff could ever really

have been so harned. ®* Forcing defendants to defend agai nst

%0 Eskridge Statenent, supra, at 99, (noting that presence of many defendants
will lead to a “classic prisoners’ dilenmma: Al though defendants realize that
they should bargain as a group with plaintiffs’ counsel, each defendant also
understands that it can gain an advantage by setting early, and that it wll
be di sadvantaged if others settle first (the sucker’s payoff)”).

31 See, e.g, Castano, 84 F.3d at 746 (“The risk of facing an all-or-nothing
verdi ct presents too high a risk, even when the probability of an adverse
judgnent is low").

32 Broussard v. Meineke Disc. Muffler Shops, Inc., 155 F.3d 331, 344-45 (4th
Gr. 1998).
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such a synpathetic fiction is obviously unfair. >
In class actions, “the vast npjority of certified class

"3 There is no reason to doubt that the

actions settle.
result will be the sane as to nmass actions.

Such coercive settlenents elimnate appeals to test the
limts of a trial court’s interlocutory decision to
aggregate | arge nunbers of individualized clains; and
questions raised by a trial court’s approach to aggregation
are thus largely imune to end-of-trial review

2. The Ri sk of Deprivation of Effective Appellate

Ri ghts Exists Even if | nproper Mass Actions are
Tried to Judgnent

Opi nions of appellate and trial courts in consolidated
mass action cases that have reversed jury verdicts and/ or
granted bl anket new trials to defendants prejudiced by the
I nevitable jury confusion, support the view that appellate
rights are eviscerated even if defendants can w thstand

trial ordeals inposed by inproper consolidation orders.

33 See id. at 345.

34 Robert G Robert G Bone & David S. Evans, Class Certification and the
Substantive Merits, 51 DUKE L.J. 1251, 1291 (2002); see also Ceorge L.

Priest, Procedural Versus Substantive Controls of Mass Tort Class Actions, 26
J. LEGAL STUD 521, 522 (1997) (observing that “virtually every mass tort
class action that has been successfully certified has settled out of court
rather than been litigated to judgnent”); Bryant G Garth, Studying Cvil
Litigation Through the Cass Action, 62 IND. L.J. 497, 501 (1987) (reporting
settlenent rate of nore than 78% for certified and consolidated class actions
based upon sanple fromthe Northern District of California).
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See, e.g., In Janssen Pharnaceutica v. Bailey, 878
So.2d 31, 47 (Mss. 2004) (judgnent reversed because “a
trial consisting of all ten plaintiffs wth their unique
nmedi cal histories and ten sets of witness testinony should
have been, and is intolerable.”); Mulcolmv. Nationa
Gypsum Co., 995 F.2d 346, 352 (2d Cr. 1993) () udgnent
reversed as to one of the two remaining claimants in a
“bel | wet her” group of 48 clai mants because sheer breadth of
t he evidence nmade precautions taken by the trial court
“feckless in preventing jury confusion”); Cain, 785 F.
Supp. at 1457 (new trials granted where verdicts entered
against nmultiple Defendants on as to consolidated clains of
13 plaintiffs because joint trial allowed plaintiffs to
“overwhelma jury with evidence” and unfairly left it with
the “inpossible task” of sorting out the facts and law in
13 different cases).

The difficulty here, with 1,675 consolidated cl ains
agai nst nunerous defendants, is |ikew se inconprehensible,
since Petitioners’ chance of "obtaining neaningful
appel l ate review' on the propriety of the trial court's
consolidation order will be "negligible." Dal-Briar Corp.

v. Baskette, 833 S.W2d 612, 617 (Tex. App. 1992).
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C. | nproper Mass Actions | npugn the Judicial Process

The | ower court’s order inpugns the judicial process
by: (i) sanctioning the filing of nore actions inproperly
seeking to aggregate individualized clains against multiple
defendants; (ii) adversely affecting the ability of the
judicial systemto fairly conpensate those entitled to
judicial relief while rejecting clains that have no nerit;
and (iii) overburdening scarce judicial resources and
del ayi ng the adjudication of neritorious cases.

1. Permtting | nproper Mass Actions Ri sks Creating a
Haven for More Mass Acti ons.

Bendi ng procedural rules to resolve cases brings no
| asting efficiency gains; rather, by lowering barriers to
recovery, courts invite nore clains, asserting greater
pressure on sol vent defendants.”*

I n Al abama and Texas, this phenonenon was experienced
as to class actions in the 1990s. One study found that
courts in six rural Al abama counties certified 43 class

actions in 1995-1997, at |least 28 of which were brought on

behal f of nationw de classes, primarily against |arge

3% See, supra, notes 6-9 and acconpanyi ng text.
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national conpanies.® Trial courts in both states certified
(and defendants were forced to settle) class actions that
federal courts refused to approve.® This Court eventually

I ntervened, and decertified a | arge nunber of class
actions.* The effects were dramatic and i medi ate. By the
end of the decade, it was reported that “Al abama ha[d] | ost
its reputation as a class action hot spot.”%® The Texas
Suprenme Court recognized that the prom se of huge fees, the

ease of filing neritless suits, the inability of absent

% See Stateside Associates, Class Action Lawsuits in State Courts: A Case
Study in Al abama (1998)(attached to Statenment of Dr. John B. Hendricks at
Mass Torts and O ass Actions: Hearings Before the Subconm on Courts and
Intell ectual Property of the House Conm on the Judiciary, 105th Cong. (Mar.
5, 1998))(1998 W. 122544). (Dr. Hendricks is the founder of an Al abama
research and devel opnent conpany who appeared on behal f of the Chanber).

37 Conpare, e.g., Order Certifying Plaintiff Oass, Naef v. Masonite Corp.,
No. CV-94-4033 (Mobile County Gir. C. Nov. 15, 1995)(reprinted in Ex parte
Masonite Corp., 681 So.2d 1068, 1090 (Al a. 1996))(approving plan to try 50-
state class action alleging defects in siding material) and Ford Mdtor Co. v.
Shel don, 965 S.W2d 65 (Tex.App. 1998)(affirm ng certification of nationw de
class of plaintiffs who alleged Ford used defective paint process), rev' d, 22
S.W3d 444 (Tex. 2000), with In re Masonite Corp. Hardboard Siding Prods.
Liab. Litig., 170 F.R D. 417, 422, 427 (E.D.La. 1997) (denying certification
of national class action identical to one in Naef because, anong ot her
things, the “Esperanto instruction[s]” offered as a panacea in Naef

i nadequate to protect defendants’ rights under Due Process O ause, Seventh
Amendnent, and Rule 23) and In re Ford Mbtor Co. Vehicle Paint Litig., 182
F.RD. 214 (E.D. La. 1998) (refusing to certify class identical to one in
Shel don because of predom nance of individual factual issues).

% See Ex parte Green Tree Fin. Co., 723 So.2d at 9; Ex parte Exxon Corp.,
725 So.2d 930, 931-33 (Ala. 1998); Ex parte Household Retail Servs., Inc.,
744 So.2d at 878-79; Ex parte Gov't Enployees Ins. Co., 729 So.2d 299, 305
(Ala. 1999); Mann, 730 So.2d at 152.

% Eddie Curran, Oritics Blast Al abama Judges’ “Drive-by” Rulings, Mbile

Regi ster, Dec. 28, 1999, at 1A; see also Eddie Curran, Wl cone to G eene
County, Anerica’s Cass Action Capital, Mbile Register, Dec. 26, 1999, at 1B
(quoting Greene County court clerk as stating that class action filings had
“sl owed down dramatically”).
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class nenbers effectively to nonitor the actions of class
counsel, and the incentives for plaintiffs’ attorneys to
invest |ittle and settle suits quickly, conbine to create
overwhel m ng incentives to abuse the class action device. *

Mass actions, whose exi stence has expanded dramatically
since courts have rigorously enforced the substantive and
procedural requirenents for class actions, manifest this
same phenonenon and factors. The experience of M ssissippi
Is instructive. In 1999, Jefferson County, M ssissippi,
began attracting | arge nunbers of nass actions, and its
juries doled out astounding awards, |eadi ng one newspaper
to suggest that it was the “best place to sue” in the

1

country, ** and anot her newspaper to call it “ground zero for

the largest |egal attack on the pharmaceutical industry.”?
Jefferson County’s only civil judge was perceived as
receptive to these cases, and the nunber of mass actions

filed grew nore than four-fold in one year—from 17 in 1999

40 See General Mdtors Corp. v. Bloyed, 916 S.W2d 949, 953-54 (Tex. 1996)
(citing nunerous studies and quoting R chard A Posner, An Econom c Anal ysis
of Law 570 (4th ed. 1992)).

41 Tim Lenke, Best Place To Sue? Big Civil Verdicts In Mssissippi Attract
Maj or Litigators, Wash. Tinmes, June 30, 2002, at Al.

42 Mark Ballard, M ssissippi Becomes A Mecca For Tort Suits, NAT'L L.J., Apr.
20, 2001.
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to 73 in 2000.* The judge appeared to recognize the probl em
when he stated (in announcing a new policy toward nass
actions):

[ We have sone very, very fine legal talent, |ega

m nds in Mssissippi that have crafted a class

action rule into our joinder rule and that’s not
what it was intended for.?*

Si nce then, nass actions reportedly proceed in
Jefferson County only if all plaintiffs are fromthe
county, and clains involving non-resident plaintiffs have
been transferred to other counties.® Thereafter, mass
actions reportedly noved to other M ssissippi counties;“
and other states, such as West Virginia, are now attracting
mass actions due to | ax consolidation rules.?

2. | npr oper Mass Actions Unduly Burden Courts and

Interfere Wth Their Ability to Provide Service to
Thei r Constituencies

The prior experiences of Al abama, Texas, M ssissippi
and West Virginia nmake clear that if an isolated state

court signals a wllingness to cut due process and

3 CIJR No. 7 at 18.

4 See Statenment of J. Lamar Pickard, Tr. of Mt. Hearing at 9-10, Conway V.
Hopeman Bros. (Cr. C., Jefferson County, Mss. July 25, 2001), quoted in
CIR No. 7 at 17.

% See CJR No. 7 at 17.
% See CJR No. 7 at 30.
47 See CJR No. 7 at 6; note 9, supra.
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fundanental fairness corners in order to accomnmodate
aggregated clains litigation, clains will gravitate to that
court. In the end, the results are catastrophic. Defendants
are victimzed. The courts and their constituencies suffer,
because the courts are largely diverted fromfulfilling
their primary responsibility for resolving |ocal disputes.
The significant social and econom c probl ens presented
by these clains is self-evident: they create judici al
backl ogs and exhaust scarce resources that should go to
“the sick and the dying, their w dows and survivors.”*®
Oten, claimants are not treated fairly, with sone being
under conpensated to benefit others who are overconpensat ed.
| ndeed, | awyers representing truly sick clients have
expressed concern that recoveries by uninpaired clainmnts
may so deplete avail able resources that their clients wll
be left wthout compensation. *

The existence of such “magnet” courts within the

borders of a state can have a significant inpact upon

“ |Inre Collins, 233 F.3d 809, 812 (3d Cir. 2000), cert. denied sub nom
Collins v. Mac-M Il an Bloedel, Inc., 532 U S. 1066 (2001).

4 See “Medical Monitoring and Asbestos Litigation” — A Discussion with

Ri chard Scruggs and Victor Schwartz, Vol. 17, No. 3 Mealey's Litig. Rep.:
Asbestos, Mar. 1, 2002, at 39 (Scruggs: “Flooding the courts with asbestos
cases filed by people who are not sick agai nst defendants who have not been
shown to be at fault is not sound public policy.”)
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comrerce in that state. In a recent poll conducted for the
Chanber by Harrislnteractive, Inc., of nore than 1,400 in-
house general counsel and other senior litigators at public
corporations, eighty percent of the respondents indicated
that perceived fairness of the litigation environment in a
state “could affect inportant business decisions at their
conpany, such as where to |ocate or do business.”>

| npr oper nmass actions pose a unique threat to our | egal
system exacting an enornous toll on interstate comrerce,
nost often by forcing settlenents that ignore the
legitimte interests of both claimants and def endants.

If this Court does not restore |ong-standing and well -
reasoned boundaries circunscribing consolidated actions,
the fl oodgates may wel |l be opened again in Al abana.

D. This Court Should Use This Case to Provi de Guidance to

Trial Courts To Correct Problens of |nproper Mass
Acti ons

By correcting the error of the court below, this Court
has the opportunity to provide guidance to all Al abama
trial courts as to the proper course to be foll owed when
confronted wth putative mass acti ons.

Recent opinions from Texas and M ssi ssippi could

%0 See 2004 State Liability Systems Ranking Study: Final Report (March
2004) (avail abl e at www. i nstituteforl egal reformorg/study030804. htm ), p. 8.
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provide a roadmap for this Court to exam ne and apply,
tailored, as appropriate, to Al abama | aw and procedure.

In In re Van Waters & Rogers, Inc.,> the Texas Suprene
Court reversed the consolidation of chem cal exposure
clains of 20 plaintiffs against 9 defendants, articul ating
a multi-factor test to apply in evaluating whether to
consol i dat e wor kpl ace exposure clains. It |abeled sone of

those factors “the Maryland factors,” because, as expl ai ned
in a prior opinion, they were derived froma federa
asbest os decision from Maryl and. ** The Maryl and factors
I ncl ude: whether the plaintiffs shared a conmon work site;
had sim | ar occupations, exposure to products, tines of
exposure, types of disease, types of alleged cancer, if
any; are alive or deceased; are represented by sane
counsel ; and status of discovery. >

The Van Waters court also added “the maturity of the

»n 54

mass tort as a threshold i ssue; and determ ned that the

51 145 S, W3d 203 (Tex. 2004).
%2 See In re Ethyl Corp., 975 S.W2d 606, 611 (Texas 1998).

3 145 S.W3d at 207-08.

 In a previous opinion, the court had adopted Professor Francis MGovern's

definition of a “mature” nmass tort, i.e., “[A] nmature mass tort [is] one in
which "there has been full and conplete discovery, multiple jury verdicts,
and a persistent vitality in the plaintiffs' [contentions]. Typically, at the
mature stage, little or no new evidence will be devel oped, significant

appel | ate revi ew of any novel |egal issues has been concl uded, and at | east
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“toxic soup” tort clains asserted by plaintiffs in that
case were “inmature” because they had never been tried.
The court concluded that because the tort was imuature, the
trial court had “less discretion to consolidate dissimlar
claims and nust proceed with extreme caution.”> |In effect,
the immturity of the tort caused the court to give closer
scrutiny to the Maryland factors.

In applying the factors, the Van Waters court concl uded
t hat ,

because the plaintiffs worked at what were

effectively different work sites, and thus were

exposed to entirely different chem cal m xtures,

the other dissimlarities involving disease and
occupations are magnified. °’

The Van Waters court |isted sone of the dangers that
these differences presented for the jury, which mght: (i)
use the sheer nunber of clains to find against the
defendants; (ii) rely on evidence adm ssible as to one
plaintiff to decide for or against another; and (iii) have
difficulty keeping straight the parties' conpeting theories

of exposure and causation when nultiple 55 defendants

one full cycle of trial strategies has been exhausted.”” In re Bristol-Mers
Squi bb Co., 975 S.W2d 601, 603 (Texas 1998) (citation omtted).

% 145 S.W2d at 208.
% |d.
" 1d. at 210.
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suppl i ed chemicals to the work sites.>®

The M ssissippi Suprene Court simlarly provided
gui dance for trial courts in a series of opinions rejecting
consolidation in suits involving the drug Propulsid. In
Janssen Pharmaceutica Inc. v. Arnond, > the court reversed
an order joining for trial clains of 55 individual
plaintiffs against 42 defendants due to, anong ot her
things, the risk of prejudice and jury confusion. The court
acknow edged the concept of “mature” versus “imrature”
tort, concluding that Propul sid clains arise from an
“"immature tort," citing to the Texas Bristol-Mers case and
the definition adopted therein.®

I n Janssen Pharmaceutica Inc. v. Bailey,® the court
reversed the trial court’s judgnent in the first Propul sid
case tried to a jury, finding that the joinder of 10
plaintiffs’ clainms in the sane trial was inproper because
each claimarose fromindividual facts and circunstances. °

The Chanber respectfully submts that these recent

58 | .

5 866 So0.2d 1092 (M ss. 2004)
6 |d. at 1099.

61 878 So.2d 31 (Mss. 2004)
62 1d. at 48-49.
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cases, dealing with the sane or very simlar kinds of

| ssues to those presented by the Petition, can be applied
by this Court to give guidance to the court below and the
other trial courts of Al abana as to the correct process and
procedures to be applied by the trial court when confronted
with a putative nmass action.

V. CONCLUSI ON

For the reasons set forth herein, the Chanber
respectfully submts that this Court should grant the
Petition, issue its wit of mandanus, and reverse the
| nproper consolidation of the trial court, giving proper
gui dance to the court bel ow and other Al abama trial courts
as to the factors to be considered in deciding whether to
consolidate clains in putative nass actions in order to
stemthe tide of inproperly aggregated cl ains.

REQUEST FOR ORAL ARGUVENT

Pursuant to Al a.R App.P. 29, the Chanber requests that
It be allowed to participate in Oral Argunent should
Petitioners’ request for oral argunent be granted pursuant

to Ala. R App. P. 21 and 34.
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