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IL STATEMENT OF SUPREME COURT JURISDICTION

On March 6, 2015, the Indiana Supreme Court accepted immediate jurisdiction over this

appeal pursuant to Ind. Appellate Rule 56(A).

III. STATEMENT OF ISSUES

A. Is the Indiana Product Liability Act’s statute of repose unconstitutional for latent injury

and disease claims?

B. Does Indiana Code 34-20-3-2 (“Section 2”) apply to both miners and sellers of asbestos

containing products?

C. If the Indiana Product Liability Act’s Statute of Repose would bar the Myers’ claims,
should North Carolina law apply to their claims against Lorillard and Hollingsworth &

Vose?




IV.  STATEMENT OF THE CASE

On March 7, 2014, Larry Myers was diagnosed with the asbestos induced terminal cancer,
mesothelioma.! Two months later, Larry and his wife Loa sued the companies which exposed him
to asbestos.” Defendants included asbestos product manufacturers, owners of premises where
Larry was exposed to asbestos,® and contractors which exposed Larry to asbestos during the course
of their work.* The Trial Court expedited the case due to Larry’s terminal condition.’

This appeal concerns summary judgment orders entered in favor of three manufacturers of
asbestos-containing products. Lorillard and H&V (filing jointly).,® and Crouse-Hinds’ moved for
summary judgment based upon the Indiana Product Liability Act’s (“"IPLA”) statute of repose, Ind.
Code 34-20-3-1. Summary judgment hearings were held December 5, 2014,% presided over by
Special Master Therese Hannah, appointed to serve with Commissioner Kenneth Johnson® under
the Honorable Theodore Sosin. On December 31, 2014, Judge Sosin and Commissioner Johnson
retired, and the Marion County Superior 2 Mass Torts docket, including this matter, was assigned

to the Honorable Timothy Oakes on January 1, 2015,

' Appellants’ Appendix (“App™), Vol. 5, p. 1108-1111.

2 App. Vol. 1, p. 128.

3 A separate interlocutory appeal related to various claims against Premises Defendants Mastic
Home Exteriors and Bremen Casting is currently pending before the Indiana Court of Appeals,
Cause No. 49A04-1503-MI-113. The Myers currently have a pending request for this Court to
assume immediate jurisdiction over that appeal.

4 App. Vol. 1, p. 128-147, 153-157.

> App. Vol. 1, p. 148-152.

S App. Vol. 5, p. 906-923.

7 App. Vol. 5, p. 900-905.

8 December 5, 2014 Transcript of Evidence.

° Prior to his appointment as Commissioner, Judge Johnson served as the Superior Court 2 Trial
Court Judge, and presided over asbestos cases for over a decade.
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On January 8, 2015, Judge Oakes granted Crouse—Hinds’ and Lorillard/H&V’s summary
judgment motions on the basis of the IPLA’s statute of repose.'® Judge Oakes recognized his
predecessors recently ruled differently,'! but felt “compelled to follow the majority opinion in
O, believing “any other resolution to this issue rests with the authority of the Indiana Supreme
Court or the Indiana General Assembly.”'? Judge Oakes® Crouse-Hinds rulings included
immediate entry of a final judgment.'?

Ruling on choice-of-law issues concerning Lorillard/H&V, the Trial Court applied Indiana
law to bar the Myers® claims.' After denying a motion to reconsider his choice-of-law analysis,
Judge Oakes entered final judgment for Lorillard and H&V on January 30, 2015."

The Myers timely filed a notice of appeal for both the Crouse-Hinds and Lorillard/H&V
orders on February 3, 2015, and the next day requested the Supreme Court assume immediate
jurisdiction over this matter pursuant to Ind. Appellate Rule 56(A). Lorillard/H&V and Crouse-
Hinds joined this motion. The Supreme Court accepted immediate jurisdiction over this appeal on

March 10, 2015.

10 App. Vol. 1, p. 110-124.

""" Judge Theodore Sosin’s orders denying summary judgment on this same issue are currently
subject to appeal before this Court in the cases General Electric Company v. Geyman, Supreme
Court Case No. 49S00-1501-MI-35 and Owens-Illinois v. Geyman, Supreme Court Case No.
49S00-1501M1-36.

12 App. Vol. 1, p. 112-113, 122-123.

3 App. Vol. 1, p. 115-117

4 App. Vol. 1, p. 120-122.

" App. Vol. 1, p. 125-127.




V. STATEMENT OF FACTS

A. Asbestos and Asbestos Diseases

Larry Myers has a terminal cancer, mesothelioma, resulting from asbestos exposure.'®
Asbestos is a naturally occurring mineral mined from rocks, then crushed to extract the fibers and
incorporated into numerous products.'” It was used in pipe insulation, floor tiles, gaskets, building
materials, and hundreds of other products.'® Cutting, mixing, pounding, and disturbing asbestos
containing products releases asbestos fibers into the air. '° These fibers can remain airborne for

20" Fibers settling on surfaces are often disturbed again, re-

hours, drifting hundreds of yards.
suspending them in the air and creating multiple risks of exposure.?'

When inhaled or ingested, asbestos can cause several non-malignant and malignant
diseases, including pleural fibrosis, asbestosis, lung cancer, and mesothelioma.” There is no safe
asbestos exposure level which does not present a cancer risk.* Each exposure carries with it some
risk, which increases with each additional exposure.?*

Cancer, including mesothelioma, is caused when specific genes controlling cell division

and cell cycles develop errors or mutations.?> Asbestos is a carcinogen, meaning it can cause such

' App. Vol. 1, p. 150, App. Vol. 5, p. 1108-1111.

7" App. Vol. 5, p. 1116.

'8 App. Vol. 7, p. 1333-1336. See also, OSHA’s description of asbestos usage,
https://www.osha.gov/SLTC/asbestos/.

' App. Vol. 6, p. 1188, 1196.

20 Id

21 App. Vol. 7, p. 1546.

22 App. Vol. 6, p. 1126-1130, 1160. Tobacco smoke does not cause mesothelioma. App. Vol. 6,
p. 1129. Asbestos is the only known environmental cause of the disease in North America. Id.
The Myers’ allegations against Lorillard and H&V are that the asbestos in their filter material
contributed to cause Larry’s mesothelioma, not smoking in-and-of itself.

3 App. Vol. 6, p. 1160, 1193.

24 App. Vol. 5, p. 1119; App. Vol. 6, p. 1160.

2 App. Vol. 6, p. 1127-1128.
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genetic errors when it enters the body.?® Once injured cells accumulate a sufficient number of
genetic errors, cancer occurs.”’ The number of genetic errors required varies widely amongst
individuals,?® and the time required for asbestos to cause disease can range from 10 to 50 or more
years after exposure.?’

The time period between exposure and the actual development of disease is called
“latency.” During the latency period, one or more cells damaged by asbestos will begin dividing
and multiplying.*® Most of those cells will be dealt with by the body’s immune system, and in
most individuals with asbestos exposure no cancer will occur.>’ However, in some individuals
these genetic errors will keep occurring and repeating, until years or decades later when an actual
tumor develops.?  Once it develops, mesothelioma is terminal and incurable.?

Since 1971, the Occupational Safety and Health Act (“OSHA”) has regulated asbestos
exposure limits in the workplace.>® OSHA recognizes its limits reduce, but do not eliminate,
asbestos’ significant health risks. Per OSHA,

There is no ‘safe’ level of asbestos exposure for any type of asbestos fiber.

Asbestos exposures as short in duration as a few days have caused mesothelioma

in humans. Every occupational exposure to asbestos can cause injury of disease;

every occupational exposure to asbestos contributes to the risk of getting an
asbestos related disease.”

% App.Vol.5,p. 1116-1117.

7 Id

28 Id

2 App. Vol. 5, p. 1120-1121; App. Vol. 6, p. 1126-1130; App. Vol. 7, p. 1461-1462.

30 Id

31 Id

32 Id

3 App. Vol. 4, p. 802; App. Vol. 6, p. 1192.

3 https://www.osha.gov/pls/oshaweb/owadisp.show_document?p table=PREAMBLES&p id=775
3 https://www.osha.gov/SLTC/asbestos/; App. Vol. 6, p. 1243-1244.
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B. Larry’s Exposures to Lorillard, H&V, and Crouse-Hinds Asbestos

In the 1950°s, Lorillard and H&V jointly produced an asbestos containing filter material
utilized in Lorillard’s Kent brand cigarettes which Larry smoked.*® During that time, both
Lorillard and H&V were aware asbestos caused health hazards when inhaled.’” Larry was not
aware the filters contained asbestos when he smoked them,?® and even if he had been, he was not
aware asbestos was hazardous at that time.*

Crouse-Hinds made an asbestos containing explosion proof fitting called “Chico X from
1934 t0 1975.*° Larry used Chico-X starting in the early 1960°s when he was still an apprentice

' Neither Crouse-Hinds, nor anyone else, warned

electrician, and continuing through his career.*
Larry about asbestos’ hazards when he worked with Chico-X. %2

Larry was diagnosed with mesothelioma on March 7, 2014.%* Richard Kradin, M.D., a
pathologist and expert in asbestos disease, reviewed Larry’s asbestos exposure history, medical
records and tissue specimens.** Dr. Kradin confirmed Larry’s mesothelioma diagnosis,*> and

determined Larry’s mesothelioma was caused by his cumulative exposures to asbestos, including

from Lorillard’s/H&V filter material in Kent cigarettes and working as an electrician.*

3% App. Vol. 1, p. 174; App. Vol. 2, p. 272-274, 279-280, 284-290, 293, 295-296, 299-300, 304-
305, 309-310; App. Vol. 4, p. 795-796, 799-800; App. Vol. 5, p. 907-908; App. Vol. 8, p. 1576-
1577, 1579;
37

App. Vol. 8, p. 1580-1621.
3% App. Vol. 2, p. 309-310.
3 App. Vol. 1, p. 208, 224; App. Vol. 4, p. 768.
49" App. Vol. 5, p. 901.
4 App. Vol. 3, p. 546-547, 552, 556, 558, 560; App. Vol. 4, p. 834, 886-887.
2 App. Vol. 1, p. 208, 224; App. Vol. 4, p. 768.
# App. Vol. 5, p. 1108-1109.
# App. Vol. 5, p. 1110-1111.
¥ 1.
46 Id
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V. SUMMARY OF ARGUMENT

Indiana has two limitations periods which govern actions brought under the Indiana
Product Liability Act (“IPLA”). The two periods are commonly referred to as “Section 1™*’ and
“Section 2.7*® Section | establishes a ten year “repose”™ period, requiring negligence or strict
liability product claims to be filed within ten years of when the product was delivered to the initial
user or consumer.*’ Section 2 applies to asbestos actions, and establishes a “discovery rule” which
permits persons injured by asbestos to file their claims within two years of being diagnosed with
an asbestos related disease.

These statutes, along with similar repose and limitations periods, have been reviewed by
Indiana’s Appellate Courts on numerous occasions yielding inconsistent results. The Myers
respectfully ask this Court to bring Indiana’s product liability law into harmony both with the rest
of Indiana law, and with every other jurisdiction in this country, and provide them with access to
the Courts.

If Larry’s injuries had been caused by medical malpractice, pollution, products
manufactured by companies which happened to mine asbestos, or by simple negligence by an
individual, his claims would not be barred by any Indiana repose period. If Larry’s exposures had
occurred in any other State, his claims would not be barred by that State’s repose period.

Since Allied Signal v. O1t,° Indiana products liability law, as applied to latent injury and
disease, has existed in “topsy-turvy land,” where an injured person’s claims are barred before they

even know they are injured. Asbestos product manufacturers seek nothing less than free reign to

47 Ind. Code 34-20-3-1.

8 Ind. Code 34-20-3-2.

4 Ind. Code 34-20-3-1(b)(2).

0 785 N.E.2d 1068 (Ind. 2003).
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injure or even kill Indiana residents and workers, so long as those injuries and deaths take more
than ten years to manifest themselves.

The Indiana Constitution does not permit such a result. The Indiana legislature did not
intend such a result. This Court should not condone such a result. The Myers therefore
respectfully request this Court bring justice back to Indiana, giving persons suffering latent injuries
and diseases as a result of hazardous products access to the Courts and a remedy by due course of

law.
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VII. ARGUMENT

The Myers request this Court find “Section 17 unconstitutional as to claims based upon
latent injury and disease, and rule “Section 2 applies to all claims arising from exposure to
asbestos containing products. Should the Court decline to make either such ruling, the Myers
request this Court apply North Carolina law to their claims against Lorillard and H&V under
Indiana’s choice-of-law doctrine. Each argument is separately set forth below.

A. THE INDIANA PRODUCT LIABILITY ACT’S STATUTE OF REPOSE IS

UNCONSTITUTIONAL AS TO LATENT INJURY AND DISEASE CLAIMS

Oliver Wendell Holmes said he didn't see why tort law had to be complicated. He

said even a dog knew when he'd been kicked. Well, today, sometimes the dog doesn't

find out he's been kicked for thirty years. - lrving J. Selikoff. M. D.%!

The Indiana Constitution mandates, “All courts shall be open; and every person, for injury
done to him in his person, property, or reputation, shall have remedy by due course of law. Justice
shall be administered freely, and without purchase, completely, and without denial; speedily, and
without delay.”? “The General Assembly shall not grant to any citizen, or class of citizens,
privileges or immunities which, upon the same terms, shall not equally belong to all citizens.”>?
A constitutional challenge to a statute is reviewed de novo, with a presumption the statute is
constitutional.>*

“A statute of limitations will comport with the constitutional demand for due process so

long as it provides a reasonable time for the bringing of an action. . . . . The legislature has the

°! Dr. Selikoff’s efforts to publicize asbestos’ hazards in the 1960°s is often credited with leading
to the public eventually becoming aware of asbestos’ hazards, and to the implementation of
asbestos regulations in the United States.

°2 Ind. Const. Art. 1, Sec. 12.

33 Ind. Const. Art. 1, Sec. 23.

% See, e.g. Morgan v. State, 22 N.E.3d 570, 573 (Ind. 2014).
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sole duty and reasonability to determine what constitutes a reasonable time for the bringing of an
action unless the period allowed is so manifestly insufficient that it represents a denial of justice.”™>

Section | was originally enacted in 1978.°® Constitutional issues were immediately
apparent, and were addressed by the Indiana Supreme Court in Barnes v. A.H. Robins Company.>’
Barnes adopted the “discovery rule” for cases in which a plaintiff’s injury is “caused by a disease
which may have been contracted as a result of protracted exposure to a foreign substance.”>® The
Court determined applying the IPLA’s statute of limitations to such cases would be inconsistent
with our system of jurisprudence.

Large numbers of new chemicals and products are being introduced into our
economy and workplace that have resulted in a growing number of diseases and
injuries that oftentimes do not manifest themselves until long after exposure ends.
In some cases damage does not follow the negligent act of introducing the product
or drug into the body for a period of years. In other cases the damage, in the form
of progressive disease or injury, is not apparent to the extent it can be ascertained
until long after the two year statute has run. Many jurisdictions have responded to
the problems presented by this type of case by adopting a “discovery rule.” The
discovery rule provides that the statute of limitations in this type of cause runs from
the date the negligence was or should have been discovered. The rule is based on
the reasoning that it is inconsistent with our system of jurisprudence to require a
claimant to bring his cause of action in a limited period in which, even with due
diligence, he could not be aware a cause of action exists. In the typical tort claim,
injury occurs at the time the negligent act is done and the claimant is either aware
of the injury, or at least the cause of the injury, and is put on notice to determine
the extent of that injury. The claimant, therefore, has the whole statutory time
provided for in the limitations statutes to make his determinations and bring his
cause of action. The problem comes about when the act, seemingly innocent,
causes changes so subtle and latent that they are not discoverable to the plaintiff
until they manifest themselves many years later.*

>3 Bunker v. National Gypsum Company, 441 N.E.2d 8 (Ind. 1982).

3¢ Ind. Code 33-1-1.5.5. This statute was later re-codified in Ind. Code 34-20-3-1. The original
statute was not limited to claims arising from negligence or strict liability in tort. Such language
was added by amendment in 1983.

57 476 N.E.2d 84 (Ind. 1985). In Barnes, a consolidated matter, the complaints were filed more
than two years, but less than ten years, after the products’ deliveries, and were thus within Section
1’s statute of repose, but outside its statute of limitations.

% Id. at 87-88.

59 Id at 85-86, emphasis added.









