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United States Code Annotated
Title 42. The Public Health and Welfare
Chapter 85. Air Pollution Prevention and Control (Refs & Annos)
Subchapter I. Programs and Activities
Part A. Air Quality and Emissions Limitations (Refs & Annos)
42 U.S.C.A. § 7407
§ 7407. Air quality control regions
Effective: January 23, 2004
Currentness
(a) Responsibility of each State for air quality; submission of implementation plan
Each State shall have the primary responsibility for assuring air quality within the entire geographic area comprising such State
by submitting an implementation plan for such State which will specify the manner in which national primary and secondary
ambient air quality standards will be achieved and maintained within each air quality control region in such State.
(b) Designated regions
For purposes of developing and carrying out implementation plans under section 7410 of this title-(1) an air quality control region designated under this section before December 31, 1970, or a region designated after such
date under subsection (c), shall be an air quality control region; and
(2) the portion of such State which is not part of any such designated region shall be an air quality control region, but such
portion may be subdivided by the State into two or more air quality control regions with the approval of the Administrator.
(c) Authority of Administrator to designate regions; notification of Governors of affected States
The Administrator shall, within 90 days after December 31, 1970, after consultation with appropriate State and local authorities,
designate as an air quality control region any interstate area or major intrastate area which he deems necessary or appropriate
for the attainment and maintenance of ambient air quality standards. The Administrator shall immediately notify the Governors
of the affected States of any designation made under this subsection.
(d) Designations
(1) Designations generally
(A) Submission by Governors of initial designations following promulgation of new or revised standards
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By such date as the Administrator may reasonably require, but not later than 1 year after promulgation of a new or revised
national ambient air quality standard for any pollutant under section 7409 of this title, the Governor of each State shall
(and at any other time the Governor of a State deems appropriate the Governor may) submit to the Administrator a list of
all areas (or portions thereof) in the State, designating as-(i) nonattainment, any area that does not meet (or that contributes to ambient air quality in a nearby area that does not
meet) the national primary or secondary ambient air quality standard for the pollutant,
(ii) attainment, any area (other than an area identified in clause (i)) that meets the national primary or secondary ambient
air quality standard for the pollutant, or
(iii) unclassifiable, any area that cannot be classified on the basis of available information as meeting or not meeting the
national primary or secondary ambient air quality standard for the pollutant.
The Administrator may not require the Governor to submit the required list sooner than 120 days after promulgating
a new or revised national ambient air quality standard.
(B) Promulgation by EPA of designations
(i) Upon promulgation or revision of a national ambient air quality standard, the Administrator shall promulgate the
designations of all areas (or portions thereof) submitted under subparagraph (A) as expeditiously as practicable, but in no
case later than 2 years from the date of promulgation of the new or revised national ambient air quality standard. Such
period may be extended for up to one year in the event the Administrator has insufficient information to promulgate the
designations.
(ii) In making the promulgations required under clause (i), the Administrator may make such modifications as the
Administrator deems necessary to the designations of the areas (or portions thereof) submitted under subparagraph (A)
(including to the boundaries of such areas or portions thereof). Whenever the Administrator intends to make a modification,
the Administrator shall notify the State and provide such State with an opportunity to demonstrate why any proposed
modification is inappropriate. The Administrator shall give such notification no later than 120 days before the date the
Administrator promulgates the designation, including any modification thereto. If the Governor fails to submit the list
in whole or in part, as required under subparagraph (A), the Administrator shall promulgate the designation that the
Administrator deems appropriate for any area (or portion thereof) not designated by the State.
(iii) If the Governor of any State, on the Governor's own motion, under subparagraph (A), submits a list of areas (or
portions thereof) in the State designated as nonattainment, attainment, or unclassifiable, the Administrator shall act on such
designations in accordance with the procedures under paragraph (3) (relating to redesignation).
(iv) A designation for an area (or portion thereof) made pursuant to this subsection shall remain in effect until the area (or
portion thereof) is redesignated pursuant to paragraph (3) or (4).
(C) Designations by operation of law
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(i) Any area designated with respect to any air pollutant under the provisions of paragraph (1)(A), (B), or (C) of this
subsection (as in effect immediately before November 15, 1990) is designated, by operation of law, as a nonattainment
area for such pollutant within the meaning of subparagraph (A)(i).
(ii) Any area designated with respect to any air pollutant under the provisions of paragraph (1)(E) (as in effect immediately
before November 15, 1990) is designated by operation of law, as an attainment area for such pollutant within the meaning
of subparagraph (A)(ii).
(iii) Any area designated with respect to any air pollutant under the provisions of paragraph (1)(D) (as in effect immediately
before November 15, 1990) is designated, by operation of law, as an unclassifiable area for such pollutant within the
meaning of subparagraph (A)(iii).
(2) Publication of designations and redesignations
(A) The Administrator shall publish a notice in the Federal Register promulgating any designation under paragraph (1) or
(5), or announcing any designation under paragraph (4), or promulgating any redesignation under paragraph (3).
(B) Promulgation or announcement of a designation under paragraph (1), (4) or (5) shall not be subject to the provisions of
sections 553 through 557 of Title 5 (relating to notice and comment), except nothing herein shall be construed as precluding
such public notice and comment whenever possible.
(3) Redesignation
(A) Subject to the requirements of subparagraph (E), and on the basis of air quality data, planning and control considerations,
or any other air quality-related considerations the Administrator deems appropriate, the Administrator may at any time notify
the Governor of any State that available information indicates that the designation of any area or portion of an area within the
State or interstate area should be revised. In issuing such notification, which shall be public, to the Governor, the Administrator
shall provide such information as the Administrator may have available explaining the basis for the notice.
(B) No later than 120 days after receiving a notification under subparagraph (A), the Governor shall submit to the
Administrator such redesignation, if any, of the appropriate area (or areas) or portion thereof within the State or interstate
area, as the Governor considers appropriate.
(C) No later than 120 days after the date described in subparagraph (B) (or paragraph (1)(B)(iii)), the Administrator
shall promulgate the redesignation, if any, of the area or portion thereof, submitted by the Governor in accordance with
subparagraph (B), making such modifications as the Administrator may deem necessary, in the same manner and under the
same procedure as is applicable under clause (ii) of paragraph (1)(B), except that the phrase “60 days” shall be substituted for
the phrase “120 days” in that clause. If the Governor does not submit, in accordance with subparagraph (B), a redesignation
for an area (or portion thereof) identified by the Administrator under subparagraph (A), the Administrator shall promulgate
such redesignation, if any, that the Administrator deems appropriate.

WESTLAW © 2020 Thomson Reuters. No claim to original U.S. Government Works.

ADD003

3

USCA Case #19-1231

Document #1824155

§ 7407. Air quality control regions, 42 USCA § 7407

Filed: 01/14/2020

Page 7 of 80

(D) The Governor of any State may, on the Governor's own motion, submit to the Administrator a revised designation of
any area or portion thereof within the State. Within 18 months of receipt of a complete State redesignation submittal, the
Administrator shall approve or deny such redesignation. The submission of a redesignation by a Governor shall not affect
the effectiveness or enforceability of the applicable implementation plan for the State.
(E) The Administrator may not promulgate a redesignation of a nonattainment area (or portion thereof) to attainment unless-(i) the Administrator determines that the area has attained the national ambient air quality standard;
(ii) the Administrator has fully approved the applicable implementation plan for the area under section 7410(k) of this title;
(iii) the Administrator determines that the improvement in air quality is due to permanent and enforceable reductions in
emissions resulting from implementation of the applicable implementation plan and applicable Federal air pollutant control
regulations and other permanent and enforceable reductions;
(iv) the Administrator has fully approved a maintenance plan for the area as meeting the requirements of section 7505a
of this title; and
(v) the State containing such area has met all requirements applicable to the area under section 7410 of this title and part D.
(F) The Administrator shall not promulgate any redesignation of any area (or portion thereof) from nonattainment to
unclassifiable.
(4) Nonattainment designations for ozone, carbon monoxide and particulate matter (PM-10)
(A) Ozone and carbon monoxide
(i) Within 120 days after November 15, 1990, each Governor of each State shall submit to the Administrator a list that
designates, affirms or reaffirms the designation of, or redesignates (as the case may be), all areas (or portions thereof) of the
Governor's State as attainment, nonattainment, or unclassifiable with respect to the national ambient air quality standards
for ozone and carbon monoxide.
(ii) No later than 120 days after the date the Governor is required to submit the list of areas (or portions thereof) required
under clause (i) of this subparagraph, the Administrator shall promulgate such designations, making such modifications as
the Administrator may deem necessary, in the same manner, and under the same procedure, as is applicable under clause
(ii) of paragraph (1)(B), except that the phrase “60 days” shall be substituted for the phrase “120 days” in that clause. If
the Governor does not submit, in accordance with clause (i) of this subparagraph, a designation for an area (or portion
thereof), the Administrator shall promulgate the designation that the Administrator deems appropriate.
(iii) No nonattainment area may be redesignated as an attainment area under this subparagraph.
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(iv) Notwithstanding paragraph (1)(C)(ii) of this subsection, if an ozone or carbon monoxide nonattainment area located
within a metropolitan statistical area or consolidated metropolitan statistical area (as established by the Bureau of the
Census) is classified under part D of this subchapter as a Serious, Severe, or Extreme Area, the boundaries of such area are
hereby revised (on the date 45 days after such classification) by operation of law to include the entire metropolitan statistical
area or consolidated metropolitan statistical area, as the case may be, unless within such 45-day period the Governor (in
consultation with State and local air pollution control agencies) notifies the Administrator that additional time is necessary
to evaluate the application of clause (v). Whenever a Governor has submitted such a notice to the Administrator, such
boundary revision shall occur on the later of the date 8 months after such classification or 14 months after November
15, 1990, unless the Governor makes the finding referred to in clause (v), and the Administrator concurs in such finding,
within such period. Except as otherwise provided in this paragraph, a boundary revision under this clause or clause (v)
shall apply for purposes of any State implementation plan revision required to be submitted after November 15, 1990.
(v) Whenever the Governor of a State has submitted a notice under clause (iv), the Governor, in consultation with State
and local air pollution control agencies, shall undertake a study to evaluate whether the entire metropolitan statistical
area or consolidated metropolitan statistical area should be included within the nonattainment area. Whenever a Governor
finds and demonstrates to the satisfaction of the Administrator, and the Administrator concurs in such finding, that with
respect to a portion of a metropolitan statistical area or consolidated metropolitan statistical area, sources in the portion
do not contribute significantly to violation of the national ambient air quality standard, the Administrator shall approve
the Governor's request to exclude such portion from the nonattainment area. In making such finding, the Governor and
the Administrator shall consider factors such as population density, traffic congestion, commercial development, industrial
development, meteorological conditions, and pollution transport.
(B) PM-10 designations
By operation of law, until redesignation by the Administrator pursuant to paragraph (3)-(i) each area identified in 52 Federal Register 29383 (Aug. 7, 1987) as a Group I area (except to the extent that such
identification was modified by the Administrator before November 15, 1990) is designated nonattainment for PM-10;
(ii) any area containing a site for which air quality monitoring data show a violation of the national ambient air quality
standard for PM-10 before January 1, 1989 (as determined under part 50, appendix K of title 40 of the Code of Federal
Regulations) is hereby designated nonattainment for PM-10; and
(iii) each area not described in clause (i) or (ii) is hereby designated unclassifiable for PM-10.
Any designation for particulate matter (measured in terms of total suspended particulates) that the Administrator
promulgated pursuant to this subsection (as in effect immediately before November 15, 1990) shall remain in effect
for purposes of implementing the maximum allowable increases in concentrations of particulate matter (measured in
terms of total suspended particulates) pursuant to section 7473(b) of this title, until the Administrator determines that
such designation is no longer necessary for that purpose.
(5) Designations for lead
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The Administrator may, in the Administrator's discretion at any time the Administrator deems appropriate, require a State
to designate areas (or portions thereof) with respect to the national ambient air quality standard for lead in effect as of
November 15, 1990, in accordance with the procedures under subparagraphs (A) and (B) of paragraph (1), except that in
applying subparagraph (B)(i) of paragraph (1) the phrase “2 years from the date of promulgation of the new or revised national
ambient air quality standard” shall be replaced by the phrase “1 year from the date the Administrator notifies the State of the
requirement to designate areas with respect to the standard for lead”.
(6) Designations
(A) Submission
Notwithstanding any other provision of law, not later than February 15, 2004, the Governor of each State shall submit
designations referred to in paragraph (1) for the July 1997 PM2.5 national ambient air quality standards for each area within
the State, based on air quality monitoring data collected in accordance with any applicable Federal reference methods for
the relevant areas.
(B) Promulgation
Notwithstanding any other provision of law, not later than December 31, 2004, the Administrator shall, consistent with
paragraph (1), promulgate the designations referred to in subparagraph (A) for each area of each State for the July 1997
PM2.5 national ambient air quality standards.
(7) Implementation plan for regional haze
(A) In general
Notwithstanding any other provision of law, not later than 3 years after the date on which the Administrator promulgates the
designations referred to in paragraph (6)(B) for a State, the State shall submit, for the entire State, the State implementation
plan revisions to meet the requirements promulgated by the Administrator under section 7492(e)(1) of this title (referred
to in this paragraph as “regional haze requirements”).
(B) No preclusion of other provisions
Nothing in this paragraph precludes the implementation of the agreements and recommendations stemming from the Grand
Canyon Visibility Transport Commission Report dated June 1996, including the submission of State implementation plan
revisions by the States of Arizona, California, Colorado, Idaho, Nevada, New Mexico, Oregon, Utah, or Wyoming by
December 31, 2003, for implementation of regional haze requirements applicable to those States.
(e) Redesignation of air quality control regions
(1) Except as otherwise provided in paragraph (2), the Governor of each State is authorized, with the approval of the
Administrator, to redesignate from time to time the air quality control regions within such State for purposes of efficient and
effective air quality management. Upon such redesignation, the list under subsection (d) shall be modified accordingly.
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(2) In the case of an air quality control region in a State, or part of such region, which the Administrator finds may significantly
affect air pollution concentrations in another State, the Governor of the State in which such region, or part of a region, is
located may redesignate from time to time the boundaries of so much of such air quality control region as is located within such
State only with the approval of the Administrator and with the consent of all Governors of all States which the Administrator
determines may be significantly affected.
(3) No compliance date extension granted under section 7413(d)(5) of this title (relating to coal conversion) shall cease to be
effective by reason of the regional limitation provided in section 7413(d)(5) of this title if the violation of such limitation is due
solely to a redesignation of a region under this subsection.
CREDIT(S)
(July 14, 1955, c. 360, Title I, § 107, as added Pub.L. 91-604, § 4(a), Dec. 31, 1970, 84 Stat. 1678; amended Pub.L. 95-95,
Title I, § 103, Aug. 7, 1977, 91 Stat. 687; Pub.L. 101-549, Title I, § 101(a), Nov. 15, 1990, 104 Stat. 2399; Pub.L. 108-199,
Div. G, Title IV, § 425(a), Jan. 23, 2004, 118 Stat. 417.)
42 U.S.C.A. § 7407, 42 USCA § 7407
Current through P.L. 116-91.
End of Document

© 2020 Thomson Reuters. No claim to original U.S. Government Works.

WESTLAW © 2020 Thomson Reuters. No claim to original U.S. Government Works.

ADD007

7

USCA Case #19-1231

Document #1824155

§ 7408. Air quality criteria and control techniques, 42 USCA § 7408

Filed: 01/14/2020

Page 11 of 80

United States Code Annotated
Title 42. The Public Health and Welfare
Chapter 85. Air Pollution Prevention and Control (Refs & Annos)
Subchapter I. Programs and Activities
Part A. Air Quality and Emissions Limitations (Refs & Annos)
42 U.S.C.A. § 7408
§ 7408. Air quality criteria and control techniques
Effective: November 10, 1998
Currentness
(a) Air pollutant list; publication and revision by Administrator; issuance of air quality criteria for air pollutants
(1) For the purpose of establishing national primary and secondary ambient air quality standards, the Administrator shall within
30 days after December 31, 1970, publish, and shall from time to time thereafter revise, a list which includes each air pollutant-(A) emissions of which, in his judgment, cause or contribute to air pollution which may reasonably be anticipated to endanger
public health or welfare;
(B) the presence of which in the ambient air results from numerous or diverse mobile or stationary sources; and
(C) for which air quality criteria had not been issued before December 31, 1970 but for which he plans to issue air quality
criteria under this section.
(2) The Administrator shall issue air quality criteria for an air pollutant within 12 months after he has included such pollutant in
a list under paragraph (1). Air quality criteria for an air pollutant shall accurately reflect the latest scientific knowledge useful
in indicating the kind and extent of all identifiable effects on public health or welfare which may be expected from the presence
of such pollutant in the ambient air, in varying quantities. The criteria for an air pollutant, to the extent practicable, shall include
information on-(A) those variable factors (including atmospheric conditions) which of themselves or in combination with other factors may
alter the effects on public health or welfare of such air pollutant;
(B) the types of air pollutants which, when present in the atmosphere, may interact with such pollutant to produce an adverse
effect on public health or welfare; and
(C) any known or anticipated adverse effects on welfare.
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(b) Issuance by Administrator of information on air pollution control techniques; standing consulting committees for
air pollutants; establishment; membership
(1) Simultaneously with the issuance of criteria under subsection (a), the Administrator shall, after consultation with appropriate
advisory committees and Federal departments and agencies, issue to the States and appropriate air pollution control agencies
information on air pollution control techniques, which information shall include data relating to the cost of installation and
operation, energy requirements, emission reduction benefits, and environmental impact of the emission control technology.
Such information shall include such data as are available on available technology and alternative methods of prevention and
control of air pollution. Such information shall also include data on alternative fuels, processes, and operating methods which
will result in elimination or significant reduction of emissions.
(2) In order to assist in the development of information on pollution control techniques, the Administrator may establish a
standing consulting committee for each air pollutant included in a list published pursuant to subsection (a)(1), which shall
be comprised of technically qualified individuals representative of State and local governments, industry, and the academic
community. Each such committee shall submit, as appropriate, to the Administrator information related to that required by
paragraph (1).
(c) Review, modification, and reissuance of criteria or information
The Administrator shall from time to time review, and, as appropriate, modify, and reissue any criteria or information on
control techniques issued pursuant to this section. Not later than six months after August 7, 1977, the Administrator shall revise
and reissue criteria relating to concentrations of NO2 over such period (not more than three hours) as he deems appropriate.
Such criteria shall include a discussion of nitric and nitrous acids, nitrites, nitrates, nitrosamines, and other carcinogenic and
potentially carcinogenic derivatives of oxides of nitrogen.
(d) Publication in Federal Register; availability of copies for general public
The issuance of air quality criteria and information on air pollution control techniques shall be announced in the Federal Register
and copies shall be made available to the general public.
(e) Transportation planning and guidelines
The Administrator shall, after consultation with the Secretary of Transportation, and after providing public notice and
opportunity for comment, and with State and local officials, within nine months after November 15, 1990, and periodically
thereafter as necessary to maintain a continuous transportation-air quality planning process, update the June 1978
Transportation-Air Quality Planning Guidelines and publish guidance on the development and implementation of transportation
and other measures necessary to demonstrate and maintain attainment of national ambient air quality standards. Such guidelines
shall include information on-(1) methods to identify and evaluate alternative planning and control activities;
(2) methods of reviewing plans on a regular basis as conditions change or new information is presented;
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(3) identification of funds and other resources necessary to implement the plan, including interagency agreements on
providing such funds and resources;
(4) methods to assure participation by the public in all phases of the planning process; and
(5) such other methods as the Administrator determines necessary to carry out a continuous planning process.
(f) Information regarding processes, procedures, and methods to reduce or control pollutants in transportation;
reduction of mobile source related pollutants; reduction of impact on public health
(1) The Administrator shall publish and make available to appropriate Federal, State, and local environmental and transportation
agencies not later than one year after November 15, 1990, and from time to time thereafter-(A) information prepared, as appropriate, in consultation with the Secretary of Transportation, and after providing public
notice and opportunity for comment, regarding the formulation and emission reduction potential of transportation control
measures related to criteria pollutants and their precursors, including, but not limited to-(i) programs for improved public transit;
(ii) restriction of certain roads or lanes to, or construction of such roads or lanes for use by, passenger buses or high
occupancy vehicles;
(iii) employer-based transportation management plans, including incentives;
(iv) trip-reduction ordinances;
(v) traffic flow improvement programs that achieve emission reductions;
(vi) fringe and transportation corridor parking facilities serving multiple occupancy vehicle programs or transit service;
(vii) programs to limit or restrict vehicle use in downtown areas or other areas of emission concentration particularly during
periods of peak use;
(viii) programs for the provision of all forms of high-occupancy, shared-ride services;
(ix) programs to limit portions of road surfaces or certain sections of the metropolitan area to the use of non-motorized
vehicles or pedestrian use, both as to time and place;
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(x) programs for secure bicycle storage facilities and other facilities, including bicycle lanes, for the convenience and
protection of bicyclists, in both public and private areas;
(xi) programs to control extended idling of vehicles;
(xii) programs to reduce motor vehicle emissions, consistent with subchapter II, which are caused by extreme cold start
conditions;
(xiii) employer-sponsored programs to permit flexible work schedules;
(xiv) programs and ordinances to facilitate non-automobile travel, provision and utilization of mass transit, and to generally
reduce the need for single-occupant vehicle travel, as part of transportation planning and development efforts of a locality,
including programs and ordinances applicable to new shopping centers, special events, and other centers of vehicle activity;
(xv) programs for new construction and major reconstructions of paths, tracks or areas solely for the use by pedestrian or
other non-motorized means of transportation when economically feasible and in the public interest. For purposes of this
clause, the Administrator shall also consult with the Secretary of the Interior; and
(xvi) program to encourage the voluntary removal from use and the marketplace of pre-1980 model year light duty vehicles
and pre-1980 model light duty trucks. 1
(B) information on additional methods or strategies that will contribute to the reduction of mobile source related pollutants
during periods in which any primary ambient air quality standard will be exceeded and during episodes for which an air
pollution alert, warning, or emergency has been declared;
(C) information on other measures which may be employed to reduce the impact on public health or protect the health of
sensitive or susceptible individuals or groups; and
(D) information on the extent to which any process, procedure, or method to reduce or control such air pollutant may cause
an increase in the emissions or formation of any other pollutant.
(2) In publishing such information the Administrator shall also include an assessment of-(A) the relative effectiveness of such processes, procedures, and methods;
(B) the potential effect of such processes, procedures, and methods on transportation systems and the provision of
transportation services; and
(C) the environmental, energy, and economic impact of such processes, procedures, and methods.
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(g) Assessment of risks to ecosystems
The Administrator may assess the risks to ecosystems from exposure to criteria air pollutants (as identified by the Administrator
in the Administrator's sole discretion).
(h) RACT/BACT/LAER clearinghouse
The Administrator shall make information regarding emission control technology available to the States and to the general
public through a central database. Such information shall include all control technology information received pursuant to State
plan provisions requiring permits for sources, including operating permits for existing sources.
CREDIT(S)
(July 14, 1955, c. 360, Title I, § 108, as added Pub.L. 91-604, § 4(a), Dec. 31, 1970, 84 Stat. 1678; amended Pub.L. 95-95,
Title I, §§ 104, 105, Title IV, § 401(a), Aug. 7, 1977, 91 Stat. 689, 790; Pub.L. 101-549, Title I, §§ 108(a) to (c), (o), 111, Nov.
15, 1990, 104 Stat. 2465, 2466, 2469, 2470; Pub.L. 105-362, Title XV, § 1501(b), Nov. 10, 1998, 112 Stat. 3294.)

Footnotes
So in original. The period probably should be a semicolon.
1
42 U.S.C.A. § 7408, 42 USCA § 7408
Current through P.L. 116-91.
End of Document
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United States Code Annotated
Title 42. The Public Health and Welfare
Chapter 85. Air Pollution Prevention and Control (Refs & Annos)
Subchapter I. Programs and Activities
Part A. Air Quality and Emissions Limitations (Refs & Annos)
42 U.S.C.A. § 7409
§ 7409. National primary and secondary ambient air quality standards
Currentness
(a) Promulgation
(1) The Administrator-(A) within 30 days after December 31, 1970, shall publish proposed regulations prescribing a national primary ambient air
quality standard and a national secondary ambient air quality standard for each air pollutant for which air quality criteria
have been issued prior to such date; and
(B) after a reasonable time for interested persons to submit written comments thereon (but no later than 90 days after the
initial publication of such proposed standards) shall by regulation promulgate such proposed national primary and secondary
ambient air quality standards with such modifications as he deems appropriate.
(2) With respect to any air pollutant for which air quality criteria are issued after December 31, 1970, the Administrator shall
publish, simultaneously with the issuance of such criteria and information, proposed national primary and secondary ambient
air quality standards for any such pollutant. The procedure provided for in paragraph (1)(B) of this subsection shall apply to
the promulgation of such standards.
(b) Protection of public health and welfare
(1) National primary ambient air quality standards, prescribed under subsection (a) shall be ambient air quality standards the
attainment and maintenance of which in the judgment of the Administrator, based on such criteria and allowing an adequate
margin of safety, are requisite to protect the public health. Such primary standards may be revised in the same manner as
promulgated.
(2) Any national secondary ambient air quality standard prescribed under subsection (a) shall specify a level of air quality the
attainment and maintenance of which in the judgment of the Administrator, based on such criteria, is requisite to protect the
public welfare from any known or anticipated adverse effects associated with the presence of such air pollutant in the ambient
air. Such secondary standards may be revised in the same manner as promulgated.
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(c) National primary ambient air quality standard for nitrogen dioxide
The Administrator shall, not later than one year after August 7, 1977, promulgate a national primary ambient air quality standard
for NO2 concentrations over a period of not more than 3 hours unless, based on the criteria issued under section 7408(c) of this
title, he finds that there is no significant evidence that such a standard for such a period is requisite to protect public health.
(d) Review and revision of criteria and standards; independent scientific review committee; appointment; advisory
functions
(1) Not later than December 31, 1980, and at five-year intervals thereafter, the Administrator shall complete a thorough review
of the criteria published under section 7408 of this title and the national ambient air quality standards promulgated under this
section and shall make such revisions in such criteria and standards and promulgate such new standards as may be appropriate
in accordance with section 7408 of this title and subsection (b) of this section. The Administrator may review and revise criteria
or promulgate new standards earlier or more frequently than required under this paragraph.
(2)(A) The Administrator shall appoint an independent scientific review committee composed of seven members including at
least one member of the National Academy of Sciences, one physician, and one person representing State air pollution control
agencies.
(B) Not later than January 1, 1980, and at five-year intervals thereafter, the committee referred to in subparagraph (A) shall
complete a review of the criteria published under section 7408 of this title and the national primary and secondary ambient
air quality standards promulgated under this section and shall recommend to the Administrator any new national ambient air
quality standards and revisions of existing criteria and standards as may be appropriate under section 7408 of this title and
subsection (b) of this section.
(C) Such committee shall also (i) advise the Administrator of areas in which additional knowledge is required to appraise the
adequacy and basis of existing, new, or revised national ambient air quality standards, (ii) describe the research efforts necessary
to provide the required information, (iii) advise the Administrator on the relative contribution to air pollution concentrations
of natural as well as anthropogenic activity, and (iv) advise the Administrator of any adverse public health, welfare, social,
economic, or energy effects which may result from various strategies for attainment and maintenance of such national ambient
air quality standards.
CREDIT(S)
(July 14, 1955, c. 360, Title I, § 109, as added Pub.L. 91-604, § 4(a), Dec. 31, 1970, 84 Stat. 1679; amended Pub.L. 95-95,
Title I, § 106, Aug. 7, 1977, 91 Stat. 691.)
42 U.S.C.A. § 7409, 42 USCA § 7409
Current through P.L. 116-91.
End of Document
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United States Code Annotated
Title 42. The Public Health and Welfare
Chapter 85. Air Pollution Prevention and Control (Refs & Annos)
Subchapter I. Programs and Activities
Part A. Air Quality and Emissions Limitations (Refs & Annos)
42 U.S.C.A. § 7410
§ 7410. State implementation plans for national primary and secondary ambient air quality standards
Currentness
(a) Adoption of plan by State; submission to Administrator; content of plan; revision; new sources; indirect source
review program; supplemental or intermittent control systems
(1) Each State shall, after reasonable notice and public hearings, adopt and submit to the Administrator, within 3 years (or such
shorter period as the Administrator may prescribe) after the promulgation of a national primary ambient air quality standard
(or any revision thereof) under section 7409 of this title for any air pollutant, a plan which provides for implementation,
maintenance, and enforcement of such primary standard in each air quality control region (or portion thereof) within such State.
In addition, such State shall adopt and submit to the Administrator (either as a part of a plan submitted under the preceding
sentence or separately) within 3 years (or such shorter period as the Administrator may prescribe) after the promulgation of a
national ambient air quality secondary standard (or revision thereof), a plan which provides for implementation, maintenance,
and enforcement of such secondary standard in each air quality control region (or portion thereof) within such State. Unless
a separate public hearing is provided, each State shall consider its plan implementing such secondary standard at the hearing
required by the first sentence of this paragraph.
(2) Each implementation plan submitted by a State under this chapter shall be adopted by the State after reasonable notice and
public hearing. Each such plan shall-(A) include enforceable emission limitations and other control measures, means, or techniques (including economic incentives
such as fees, marketable permits, and auctions of emissions rights), as well as schedules and timetables for compliance, as
may be necessary or appropriate to meet the applicable requirements of this chapter;
(B) provide for establishment and operation of appropriate devices, methods, systems, and procedures necessary to-(i) monitor, compile, and analyze data on ambient air quality, and
(ii) upon request, make such data available to the Administrator;
(C) include a program to provide for the enforcement of the measures described in subparagraph (A), and regulation of
the modification and construction of any stationary source within the areas covered by the plan as necessary to assure that
national ambient air quality standards are achieved, including a permit program as required in parts C and D;
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(D) contain adequate provisions-(i) prohibiting, consistent with the provisions of this subchapter, any source or other type of emissions activity within the
State from emitting any air pollutant in amounts which will-(I) contribute significantly to nonattainment in, or interfere with maintenance by, any other State with respect to any
such national primary or secondary ambient air quality standard, or
(II) interfere with measures required to be included in the applicable implementation plan for any other State under part
C to prevent significant deterioration of air quality or to protect visibility,
(ii) insuring compliance with the applicable requirements of sections 7426 and 7415 of this title (relating to interstate and
international pollution abatement);
(E) provide (i) necessary assurances that the State (or, except where the Administrator deems inappropriate, the general
purpose local government or governments, or a regional agency designated by the State or general purpose local governments
for such purpose) will have adequate personnel, funding, and authority under State (and, as appropriate, local) law to
carry out such implementation plan (and is not prohibited by any provision of Federal or State law from carrying out such
implementation plan or portion thereof), (ii) requirements that the State comply with the requirements respecting State boards
under section 7428 of this title, and (iii) necessary assurances that, where the State has relied on a local or regional government,
agency, or instrumentality for the implementation of any plan provision, the State has responsibility for ensuring adequate
implementation of such plan provision;
(F) require, as may be prescribed by the Administrator-(i) the installation, maintenance, and replacement of equipment, and the implementation of other necessary steps, by owners
or operators of stationary sources to monitor emissions from such sources,
(ii) periodic reports on the nature and amounts of emissions and emissions-related data from such sources, and
(iii) correlation of such reports by the State agency with any emission limitations or standards established pursuant to this
chapter, which reports shall be available at reasonable times for public inspection;
(G) provide for authority comparable to that in section 7603 of this title and adequate contingency plans to implement such
authority;
(H) provide for revision of such plan--
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(i) from time to time as may be necessary to take account of revisions of such national primary or secondary ambient air
quality standard or the availability of improved or more expeditious methods of attaining such standard, and
(ii) except as provided in paragraph (3)(C), whenever the Administrator finds on the basis of information available to
the Administrator that the plan is substantially inadequate to attain the national ambient air quality standard which it
implements or to otherwise comply with any additional requirements established under this chapter;
(I) in the case of a plan or plan revision for an area designated as a nonattainment area, meet the applicable requirements
of part D (relating to nonattainment areas);
(J) meet the applicable requirements of section 7421 of this title (relating to consultation), section 7427 of this title (relating
to public notification), and part C (relating to prevention of significant deterioration of air quality and visibility protection);
(K) provide for-(i) the performance of such air quality modeling as the Administrator may prescribe for the purpose of predicting the effect
on ambient air quality of any emissions of any air pollutant for which the Administrator has established a national ambient
air quality standard, and
(ii) the submission, upon request, of data related to such air quality modeling to the Administrator;
(L) require the owner or operator of each major stationary source to pay to the permitting authority, as a condition of any
permit required under this chapter, a fee sufficient to cover-(i) the reasonable costs of reviewing and acting upon any application for such a permit, and
(ii) if the owner or operator receives a permit for such source, the reasonable costs of implementing and enforcing the terms
and conditions of any such permit (not including any court costs or other costs associated with any enforcement action),
until such fee requirement is superseded with respect to such sources by the Administrator's approval of a fee program
under subchapter V; and
(M) provide for consultation and participation by local political subdivisions affected by the plan.
(3)(A) Repealed. Pub.L. 101-549, Title I, § 101(d)(1), Nov. 15, 1990, 104 Stat. 2409
(B) As soon as practicable, the Administrator shall, consistent with the purposes of this chapter and the Energy Supply and
Environmental Coordination Act of 1974, review each State's applicable implementation plans and report to the State on whether
such plans can be revised in relation to fuel burning stationary sources (or persons supplying fuel to such sources) without
interfering with the attainment and maintenance of any national ambient air quality standard within the period permitted in this
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section. If the Administrator determines that any such plan can be revised, he shall notify the State that a plan revision may be
submitted by the State. Any plan revision which is submitted by the State shall, after public notice and opportunity for public
hearing, be approved by the Administrator if the revision relates only to fuel burning stationary sources (or persons supplying
fuel to such sources), and the plan as revised complies with paragraph (2) of this subsection. The Administrator shall approve
or disapprove any revision no later than three months after its submission.
(C) Neither the State, in the case of a plan (or portion thereof) approved under this subsection, nor the Administrator, in the
case of a plan (or portion thereof) promulgated under subsection (c), shall be required to revise an applicable implementation
plan because one or more exemptions under section 7418 of this title (relating to Federal facilities), enforcement orders under
section 7413(d) of this title, suspensions under subsection (f) or (g) (relating to temporary energy or economic authority), orders
under section 7419 of this title (relating to primary nonferrous smelters), or extensions of compliance in decrees entered under
section 7413(e) of this title (relating to iron- and steel-producing operations) have been granted, if such plan would have met
the requirements of this section if no such exemptions, orders, or extensions had been granted.
(4) Repealed. Pub.L. 101-549, Title I, § 101(d)(2), Nov. 15, 1990, 104 Stat. 2409
(5)(A)(i) Any State may include in a State implementation plan, but the Administrator may not require as a condition of approval
of such plan under this section, any indirect source review program. The Administrator may approve and enforce, as part of
an applicable implementation plan, an indirect source review program which the State chooses to adopt and submit as part of
its plan.
(ii) Except as provided in subparagraph (B), no plan promulgated by the Administrator shall include any indirect source review
program for any air quality control region, or portion thereof.
(iii) Any State may revise an applicable implementation plan approved under this subsection to suspend or revoke any such
program included in such plan, provided that such plan meets the requirements of this section.
(B) The Administrator shall have the authority to promulgate, implement and enforce regulations under subsection (c) respecting
indirect source review programs which apply only to federally assisted highways, airports, and other major federally assisted
indirect sources and federally owned or operated indirect sources.
(C) For purposes of this paragraph, the term “indirect source” means a facility, building, structure, installation, real property,
road, or highway which attracts, or may attract, mobile sources of pollution. Such term includes parking lots, parking garages,
and other facilities subject to any measure for management of parking supply (within the meaning of subsection (c)(2)(D)(ii)),
including regulation of existing off-street parking but such term does not include new or existing on-street parking. Direct
emissions sources or facilities at, within, or associated with, any indirect source shall not be deemed indirect sources for the
purpose of this paragraph.
(D) For purposes of this paragraph the term “indirect source review program” means the facility-by-facility review of indirect
sources of air pollution, including such measures as are necessary to assure, or assist in assuring, that a new or modified indirect
source will not attract mobile sources of air pollution, the emissions from which would cause or contribute to air pollution
concentrations--
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(i) exceeding any national primary ambient air quality standard for a mobile source-related air pollutant after the primary
standard attainment date, or
(ii) preventing maintenance of any such standard after such date.
(E) For purposes of this paragraph and paragraph (2)(B), the term “transportation control measure” does not include any measure
which is an “indirect source review program”.
(6) No State plan shall be treated as meeting the requirements of this section unless such plan provides that in the case of any
source which uses a supplemental, or intermittent control system for purposes of meeting the requirements of an order under
section 7413(d) of this title or section 7419 of this title (relating to primary nonferrous smelter orders), the owner or operator
of such source may not temporarily reduce the pay of any employee by reason of the use of such supplemental or intermittent
or other dispersion dependent control system.
(b) Extension of period for submission of plans
The Administrator may, wherever he determines necessary, extend the period for submission of any plan or portion thereof
which implements a national secondary ambient air quality standard for a period not to exceed 18 months from the date otherwise
required for submission of such plan.
(c) Preparation and publication by Administrator of proposed regulations setting forth implementation plan;
transportation regulations study and report; parking surcharge; suspension authority; plan implementation
(1) The Administrator shall promulgate a Federal implementation plan at any time within 2 years after the Administrator-(A) finds that a State has failed to make a required submission or finds that the plan or plan revision submitted by the State
does not satisfy the minimum criteria established under subsection (k)(1)(A), or
(B) disapproves a State implementation plan submission in whole or in part,
unless the State corrects the deficiency, and the Administrator approves the plan or plan revision, before the Administrator
promulgates such Federal implementation plan.
(2)(A) Repealed. Pub.L. 101-549, Title I, § 101(d)(3)(A), Nov. 15, 1990, 104 Stat. 2409
(B) No parking surcharge regulation may be required by the Administrator under paragraph (1) of this subsection as a part of an
applicable implementation plan. All parking surcharge regulations previously required by the Administrator shall be void upon
June 22, 1974. This subparagraph shall not prevent the Administrator from approving parking surcharges if they are adopted
and submitted by a State as part of an applicable implementation plan. The Administrator may not condition approval of any
implementation plan submitted by a State on such plan's including a parking surcharge regulation.

WESTLAW © 2020 Thomson Reuters. No claim to original U.S. Government Works.

ADD019

5

USCA Case #19-1231

Document #1824155

Filed: 01/14/2020

§ 7410. State implementation plans for national primary and..., 42 USCA § 7410

Page 23 of 80

(C) Repealed. Pub.L. 101-549, Title I, § 101(d)(3)(B), Nov. 15, 1990, 104 Stat. 2409
(D) For purposes of this paragraph-(i) The term “parking surcharge regulation” means a regulation imposing or requiring the imposition of any tax, surcharge,
fee, or other charge on parking spaces, or any other area used for the temporary storage of motor vehicles.
(ii) The term “management of parking supply” shall include any requirement providing that any new facility containing a
given number of parking spaces shall receive a permit or other prior approval, issuance of which is to be conditioned on
air quality considerations.
(iii) The term “preferential bus/carpool lane” shall include any requirement for the setting aside of one or more lanes of a
street or highway on a permanent or temporary basis for the exclusive use of buses or carpools, or both.
(E) No standard, plan, or requirement, relating to management of parking supply or preferential bus/carpool lanes shall be
promulgated after June 22, 1974, by the Administrator pursuant to this section, unless such promulgation has been subjected
to at least one public hearing which has been held in the area affected and for which reasonable notice has been given in such
area. If substantial changes are made following public hearings, one or more additional hearings shall be held in such area
after such notice.
(3) Upon application of the chief executive officer of any general purpose unit of local government, if the Administrator
determines that such unit has adequate authority under State or local law, the Administrator may delegate to such unit the
authority to implement and enforce within the jurisdiction of such unit any part of a plan promulgated under this subsection.
Nothing in this paragraph shall prevent the Administrator from implementing or enforcing any applicable provision of a plan
promulgated under this subsection.
(4) Repealed. Pub.L. 101-549, Title I, § 101(d)(3)(C), Nov. 15, 1990, 104 Stat. 2409
(5)(A) Any measure in an applicable implementation plan which requires a toll or other charge for the use of a bridge located
entirely within one city shall be eliminated from such plan by the Administrator upon application by the Governor of the State,
which application shall include a certification by the Governor that he will revise such plan in accordance with subparagraph (B).
(B) In the case of any applicable implementation plan with respect to which a measure has been eliminated under subparagraph
(A), such plan shall, not later than one year after August 7, 1977, be revised to include comprehensive measures to:
(i) establish, expand, or improve public transportation measures to meet basic transportation needs, as expeditiously as is
practicable; and
(ii) implement transportation control measures necessary to attain and maintain national ambient air quality standards,
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and such revised plan shall, for the purpose of implementing such comprehensive public transportation measures, include
requirements to use (insofar as is necessary) Federal grants, State or local funds, or any combination of such grants and funds as
may be consistent with the terms of the legislation providing such grants and funds. Such measures shall, as a substitute for the
tolls or charges eliminated under subparagraph (A), provide for emissions reductions equivalent to the reductions which may
reasonably be expected to be achieved through the use of the tolls or charges eliminated.
(C) Any revision of an implementation plan for purposes of meeting the requirements of subparagraph (B) shall be submitted
in coordination with any plan revision required under part D.
(d), (e) Repealed. Pub.L. 101-549, Title I, § 101(d)(4), (5), Nov. 15, 1990, 104 Stat. 2409
(f) National or regional energy emergencies; determination by President
(1) Upon application by the owner or operator of a fuel burning stationary source, and after notice and opportunity for public
hearing, the Governor of the State in which such source is located may petition the President to determine that a national or
regional energy emergency exists of such severity that-(A) a temporary suspension of any part of the applicable implementation plan or of any requirement under section 7651j of
this title (concerning excess emissions penalties or offsets) may be necessary, and
(B) other means of responding to the energy emergency may be inadequate.
Such determination shall not be delegable by the President to any other person. If the President determines that a national
or regional energy emergency of such severity exists, a temporary emergency suspension of any part of an applicable
implementation plan or of any requirement under section 7651j of this title (concerning excess emissions penalties or offsets)
adopted by the State may be issued by the Governor of any State covered by the President's determination under the condition
specified in paragraph (2) and may take effect immediately.
(2) A temporary emergency suspension under this subsection shall be issued to a source only if the Governor of such State
finds that-(A) there exists in the vicinity of such source a temporary energy emergency involving high levels of unemployment or loss
of necessary energy supplies for residential dwellings; and
(B) such unemployment or loss can be totally or partially alleviated by such emergency suspension.
Not more than one such suspension may be issued for any source on the basis of the same set of circumstances or on the basis
of the same emergency.
(3) A temporary emergency suspension issued by a Governor under this subsection shall remain in effect for a maximum of
four months or such lesser period as may be specified in a disapproval order of the Administrator, if any. The Administrator
may disapprove such suspension if he determines that it does not meet the requirements of paragraph (2).
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(4) This subsection shall not apply in the case of a plan provision or requirement promulgated by the Administrator under
subsection (c) of this section, but in any such case the President may grant a temporary emergency suspension for a four month
period of any such provision or requirement if he makes the determinations and findings specified in paragraphs (1) and (2).
(5) The Governor may include in any temporary emergency suspension issued under this subsection a provision delaying for a
period identical to the period of such suspension any compliance schedule (or increment of progress) to which such source is
subject under section 1857c-10 of this title, as in effect before August 7, 1977, or section 7413(d) of this title, upon a finding
that such source is unable to comply with such schedule (or increment) solely because of the conditions on the basis of which
a suspension was issued under this subsection.
(g) Governor's authority to issue temporary emergency suspensions
(1) In the case of any State which has adopted and submitted to the Administrator a proposed plan revision which the State
determines-(A) meets the requirements of this section, and
(B) is necessary (i) to prevent the closing for one year or more of any source of air pollution, and (ii) to prevent substantial
increases in unemployment which would result from such closing, and
which the Administrator has not approved or disapproved under this section within 12 months of submission of the proposed
plan revision, the Governor may issue a temporary emergency suspension of the part of the applicable implementation plan for
such State which is proposed to be revised with respect to such source. The determination under subparagraph (B) may not be
made with respect to a source which would close without regard to whether or not the proposed plan revision is approved.
(2) A temporary emergency suspension issued by a Governor under this subsection shall remain in effect for a maximum of four
months or such lesser period as may be specified in a disapproval order of the Administrator. The Administrator may disapprove
such suspension if he determines that it does not meet the requirements of this subsection.
(3) The Governor may include in any temporary emergency suspension issued under this subsection a provision delaying for
a period identical to the period of such suspension any compliance schedule (or increment of progress) to which such source
is subject under section 1857c-10 of this title as in effect before August 7, 1977, or under section 7413(d) of this title upon a
finding that such source is unable to comply with such schedule (or increment) solely because of the conditions on the basis
of which a suspension was issued under this subsection.
(h) Publication of comprehensive document for each State setting forth requirements of applicable implementation plan
(1) Not later than 5 years after November 15, 1990, and every 3 years thereafter, the Administrator shall assemble and publish
a comprehensive document for each State setting forth all requirements of the applicable implementation plan for such State
and shall publish notice in the Federal Register of the availability of such documents.
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(2) The Administrator may promulgate such regulations as may be reasonably necessary to carry out the purpose of this
subsection.
(i) Modification of requirements prohibited
Except for a primary nonferrous smelter order under section 7419 of this title, a suspension under subsection (f) or (g)
(relating to emergency suspensions), an exemption under section 7418 of this title (relating to certain Federal facilities), an
order under section 7413(d) of this title (relating to compliance orders), a plan promulgation under subsection (c), or a plan
revision under subsection (a)(3), no order, suspension, plan revision, or other action modifying any requirement of an applicable
implementation plan may be taken with respect to any stationary source by the State or by the Administrator.
(j) Technological systems of continuous emission reduction on new or modified stationary sources; compliance with
performance standards
As a condition for issuance of any permit required under this subchapter, the owner or operator of each new or modified
stationary source which is required to obtain such a permit must show to the satisfaction of the permitting authority that the
technological system of continuous emission reduction which is to be used at such source will enable it to comply with the
standards of performance which are to apply to such source and that the construction or modification and operation of such
source will be in compliance with all other requirements of this chapter.
(k) Environmental Protection Agency action on plan submissions
(1) Completeness of plan submissions
(A) Completeness criteria
Within 9 months after November 15, 1990, the Administrator shall promulgate minimum criteria that any plan submission
must meet before the Administrator is required to act on such submission under this subsection. The criteria shall be limited
to the information necessary to enable the Administrator to determine whether the plan submission complies with the
provisions of this chapter.
(B) Completeness finding
Within 60 days of the Administrator's receipt of a plan or plan revision, but no later than 6 months after the date, if any, by
which a State is required to submit the plan or revision, the Administrator shall determine whether the minimum criteria
established pursuant to subparagraph (A) have been met. Any plan or plan revision that a State submits to the Administrator,
and that has not been determined by the Administrator (by the date 6 months after receipt of the submission) to have failed
to meet the minimum criteria established pursuant to subparagraph (A), shall on that date be deemed by operation of law
to meet such minimum criteria.
(C) Effect of finding of incompleteness
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Where the Administrator determines that a plan submission (or part thereof) does not meet the minimum criteria established
pursuant to subparagraph (A), the State shall be treated as not having made the submission (or, in the Administrator's
discretion, part thereof).
(2) Deadline for action
Within 12 months of a determination by the Administrator (or a determination deemed by operation of law) under paragraph
(1) that a State has submitted a plan or plan revision (or, in the Administrator's discretion, part thereof) that meets the minimum
criteria established pursuant to paragraph (1), if applicable (or, if those criteria are not applicable, within 12 months of
submission of the plan or revision), the Administrator shall act on the submission in accordance with paragraph (3).
(3) Full and partial approval and disapproval
In the case of any submittal on which the Administrator is required to act under paragraph (2), the Administrator shall approve
such submittal as a whole if it meets all of the applicable requirements of this chapter. If a portion of the plan revision meets
all the applicable requirements of this chapter, the Administrator may approve the plan revision in part and disapprove the
plan revision in part. The plan revision shall not be treated as meeting the requirements of this chapter until the Administrator
approves the entire plan revision as complying with the applicable requirements of this chapter.
(4) Conditional approval
The Administrator may approve a plan revision based on a commitment of the State to adopt specific enforceable measures
by a date certain, but not later than 1 year after the date of approval of the plan revision. Any such conditional approval shall
be treated as a disapproval if the State fails to comply with such commitment.
(5) Calls for plan revisions
Whenever the Administrator finds that the applicable implementation plan for any area is substantially inadequate to attain or
maintain the relevant national ambient air quality standard, to mitigate adequately the interstate pollutant transport described
in section 7506a of this title or section 7511c of this title, or to otherwise comply with any requirement of this chapter, the
Administrator shall require the State to revise the plan as necessary to correct such inadequacies. The Administrator shall
notify the State of the inadequacies, and may establish reasonable deadlines (not to exceed 18 months after the date of such
notice) for the submission of such plan revisions. Such findings and notice shall be public. Any finding under this paragraph
shall, to the extent the Administrator deems appropriate, subject the State to the requirements of this chapter to which the
State was subject when it developed and submitted the plan for which such finding was made, except that the Administrator
may adjust any dates applicable under such requirements as appropriate (except that the Administrator may not adjust any
attainment date prescribed under part D, unless such date has elapsed).
(6) Corrections
Whenever the Administrator determines that the Administrator's action approving, disapproving, or promulgating any
plan or plan revision (or part thereof), area designation, redesignation, classification, or reclassification was in error, the
Administrator may in the same manner as the approval, disapproval, or promulgation revise such action as appropriate without
requiring any further submission from the State. Such determination and the basis thereof shall be provided to the State and
public.
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(l) Plan revisions
Each revision to an implementation plan submitted by a State under this chapter shall be adopted by such State after reasonable
notice and public hearing. The Administrator shall not approve a revision of a plan if the revision would interfere with any
applicable requirement concerning attainment and reasonable further progress (as defined in section 7501 of this title), or any
other applicable requirement of this chapter.
(m) Sanctions
The Administrator may apply any of the sanctions listed in section 7509(b) of this title at any time (or at any time after) the
Administrator makes a finding, disapproval, or determination under paragraphs (1) through (4), respectively, of section 7509(a)
of this title in relation to any plan or plan item (as that term is defined by the Administrator) required under this chapter, with
respect to any portion of the State the Administrator determines reasonable and appropriate, for the purpose of ensuring that the
requirements of this chapter relating to such plan or plan item are met. The Administrator shall, by rule, establish criteria for
exercising his authority under the previous sentence with respect to any deficiency referred to in section 7509(a) of this title to
ensure that, during the 24-month period following the finding, disapproval, or determination referred to in section 7509(a) of
this title, such sanctions are not applied on a statewide basis where one or more political subdivisions covered by the applicable
implementation plan are principally responsible for such deficiency.
(n) Savings clauses
(1) Existing plan provisions
Any provision of any applicable implementation plan that was approved or promulgated by the Administrator pursuant to this
section as in effect before November 15, 1990, shall remain in effect as part of such applicable implementation plan, except
to the extent that a revision to such provision is approved or promulgated by the Administrator pursuant to this chapter.
(2) Attainment dates
For any area not designated nonattainment, any plan or plan revision submitted or required to be submitted by a State-(A) in response to the promulgation or revision of a national primary ambient air quality standard in effect on November
15, 1990, or
(B) in response to a finding of substantial inadequacy under subsection (a)(2) (as in effect immediately before November
15, 1990),
shall provide for attainment of the national primary ambient air quality standards within 3 years of November 15, 1990,
or within 5 years of issuance of such finding of substantial inadequacy, whichever is later.
(3) Retention of construction moratorium in certain areas
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In the case of an area to which, immediately before November 15, 1990, the prohibition on construction or modification of
major stationary sources prescribed in subsection (a)(2)(I) (as in effect immediately before November 15, 1990) applied by
virtue of a finding of the Administrator that the State containing such area had not submitted an implementation plan meeting
the requirements of section 7502(b)(6) of this title (relating to establishment of a permit program) (as in effect immediately
before November 15, 1990) or 7502(a)(1) of this title (to the extent such requirements relate to provision for attainment of
the primary national ambient air quality standard for sulfur oxides by December 31, 1982) as in effect immediately before
November 15, 1990, no major stationary source of the relevant air pollutant or pollutants shall be constructed or modified
in such area until the Administrator finds that the plan for such area meets the applicable requirements of section 7502(c)
(5) of this title (relating to permit programs) or subpart 5 of part D (relating to attainment of the primary national ambient
air quality standard for sulfur dioxide), respectively.
(o) Indian tribes
If an Indian tribe submits an implementation plan to the Administrator pursuant to section 7601(d) of this title, the plan shall be
reviewed in accordance with the provisions for review set forth in this section for State plans, except as otherwise provided by
regulation promulgated pursuant to section 7601(d)(2) of this title. When such plan becomes effective in accordance with the
regulations promulgated under section 7601(d) of this title, the plan shall become applicable to all areas (except as expressly
provided otherwise in the plan) located within the exterior boundaries of the reservation, notwithstanding the issuance of any
patent and including rights-of-way running through the reservation.
(p) Reports
Any State shall submit, according to such schedule as the Administrator may prescribe, such reports as the Administrator may
require relating to emission reductions, vehicle miles traveled, congestion levels, and any other information the Administrator
may deem necessary to assess the development 1 effectiveness, need for revision, or implementation of any plan or plan revision
required under this chapter.
CREDIT(S)
(July 14, 1955, c. 360, Title I, § 110, as added Pub.L. 91-604, § 4(a), Dec. 31, 1970, 84 Stat. 1680; amended Pub.L. 93-319,
§ 4, June 22, 1974, 88 Stat. 256; S.Res. 4, Feb. 4, 1977; Pub.L. 95-95, Title I, §§ 107, 108, Aug. 7, 1977, 91 Stat. 691, 693;
Pub.L. 95-190, § 14(a)(1) to (6), Nov. 16, 1977, 91 Stat. 1399; Pub.L. 97-23, § 3, July 17, 1981, 95 Stat. 142; Pub.L. 101-549,
Title I, §§ 101(b) to (d), 102(h), 107(c), 108(d), Title IV, § 412, Nov. 15, 1990, 104 Stat. 2404 to 2408, 2422, 2464, 2466, 2634.)

Footnotes
So in original. Probably should be followed by a comma.
1
42 U.S.C.A. § 7410, 42 USCA § 7410
Current through P.L. 116-91.
End of Document
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United States Code Annotated
Title 42. The Public Health and Welfare
Chapter 85. Air Pollution Prevention and Control (Refs & Annos)
Subchapter I. Programs and Activities
Part A. Air Quality and Emissions Limitations (Refs & Annos)
42 U.S.C.A. § 7414
§ 7414. Recordkeeping, inspections, monitoring, and entry
Currentness
(a) Authority of Administrator or authorized representative
For the purpose (i) of developing or assisting in the development of any implementation plan under section 7410 or section
7411(d) of this title, any standard of performance under section 7411 of this title, any emission standard under section 7412 of
this title,, 1 or any regulation of solid waste combustion under section 7429 of this title, or any regulation under section 7429 of
this title (relating to solid waste combustion), (ii) of determining whether any person is in violation of any such standard or any
requirement of such a plan, or (iii) carrying out any provision of this chapter (except a provision of subchapter II with respect
to a manufacturer of new motor vehicles or new motor vehicle engines)-(1) the Administrator may require any person who owns or operates any emission source, who manufactures emission control
equipment or process equipment, who the Administrator believes may have information necessary for the purposes set forth
in this subsection, or who is subject to any requirement of this chapter (other than a manufacturer subject to the provisions of
section 7525(c) or 7542 of this title with respect to a provision of subchapter II) on a one-time, periodic or continuous basis to-(A) establish and maintain such records;
(B) make such reports;
(C) install, use, and maintain such monitoring equipment, and use such audit procedures, or methods;
(D) sample such emissions (in accordance with such procedures or methods, at such locations, at such intervals, during
such periods and in such manner as the Administrator shall prescribe);
(E) keep records on control equipment parameters, production variables or other indirect data when direct monitoring of
emissions is impractical;
(F) submit compliance certifications in accordance with subsection (a)(3); and
(G) provide such other information as the Administrator may reasonably require; and 2
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(2) the Administrator or his authorized representative, upon presentation of his credentials-(A) shall have a right of entry to, upon, or through any premises of such person or in which any records required to be
maintained under paragraph (1) of this section are located, and
(B) may at reasonable times have access to and copy any records, inspect any monitoring equipment or method required
under paragraph (1), and sample any emissions which such person is required to sample under paragraph (1). 3
(3) The 4 Administrator shall in the case of any person which is the owner or operator of a major stationary source, and
may, in the case of any other person, require enhanced monitoring and submission of compliance certifications. Compliance
certifications shall include (A) identification of the applicable requirement that is the basis of the certification, (B) the method
used for determining the compliance status of the source, (C) the compliance status, (D) whether compliance is continuous
or intermittent, (E) such other facts as the Administrator may require. Compliance certifications and monitoring data shall be
subject to subsection (c) of this section. Submission of a compliance certification shall in no way limit the Administrator's
authorities to investigate or otherwise implement this chapter. The Administrator shall promulgate rules to provide guidance
and to implement this paragraph within 2 years after November 15, 1990.
(b) State enforcement
(1) Each State may develop and submit to the Administrator a procedure for carrying out this section in such State. If the
Administrator finds the State procedure is adequate, he may delegate to such State any authority he has to carry out this section.
(2) Nothing in this subsection shall prohibit the Administrator from carrying out this section in a State.
(c) Availability of records, reports, and information to public; disclosure of trade secrets
Any records, reports or information obtained under subsection (a) shall be available to the public, except that upon a showing
satisfactory to the Administrator by any person that records, reports, or information, or particular part thereof, (other than
emission data) to which the Administrator has access under this section if made public, would divulge methods or processes
entitled to protection as trade secrets of such person, the Administrator shall consider such record, report, or information or
particular portion thereof confidential in accordance with the purposes of section 1905 of Title 18, except that such record, report,
or information may be disclosed to other officers, employees, or authorized representatives of the United States concerned with
carrying out this chapter or when relevant in any proceeding under this chapter.
(d) Notice of proposed entry, inspection, or monitoring
(1) In the case of any emission standard or limitation or other requirement which is adopted by a State, as part of an applicable
implementation plan or as part of an order under section 7413(d) of this title, before carrying out an entry, inspection,
or monitoring under paragraph (2) of subsection (a) with respect to such standard, limitation, or other requirement, the
Administrator (or his representatives) shall provide the State air pollution control agency with reasonable prior notice of such
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action, indicating the purpose of such action. No State agency which receives notice under this paragraph of an action proposed
to be taken may use the information contained in the notice to inform the person whose property is proposed to be affected
of the proposed action. If the Administrator has reasonable basis for believing that a State agency is so using or will so use
such information, notice to the agency under this paragraph is not required until such time as the Administrator determines the
agency will no longer so use information contained in a notice under this paragraph. Nothing in this section shall be construed
to require notification to any State agency of any action taken by the Administrator with respect to any standard, limitation,
or other requirement which is not part of an applicable implementation plan or which was promulgated by the Administrator
under section 7410(c) of this title.
(2) Nothing in paragraph (1) shall be construed to provide that any failure of the Administrator to comply with the requirements
of such paragraph shall be a defense in any enforcement action brought by the Administrator or shall make inadmissible as
evidence in any such action any information or material obtained notwithstanding such failure to comply with such requirements.
CREDIT(S)
(July 14, 1955, c. 360, Title I, § 114, as added Pub.L. 91-604, § 4(a), Dec. 31, 1970, 84 Stat. 1687; amended Pub.L. 93-319,
§ 6(a)(4), June 22, 1974, 88 Stat. 259; Pub.L. 95-95, Title I, §§ 109(d)(3), 113, Title III, § 305(d), Aug. 7, 1977, 91 Stat. 701,
709, 776; Pub.L. 95-190, § 14(a)(22), (23), Nov. 16, 1977, 91 Stat. 1400; Pub.L. 101-549, Title III, § 302(c), Title VII, § 702(a),
(b), Nov. 15, 1990, 104 Stat. 2574, 2680, 2681.)

Footnotes
So in original.
1
So in original. The “and” probably should not appear.
2
The period probably should be “; and”.
3
So in original. Probably should not be capitalized.
4
42 U.S.C.A. § 7414, 42 USCA § 7414
Current through P.L. 116-91.
End of Document
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United States Code Annotated
Title 42. The Public Health and Welfare
Chapter 85. Air Pollution Prevention and Control (Refs & Annos)
Subchapter I. Programs and Activities
Part A. Air Quality and Emissions Limitations (Refs & Annos)
42 U.S.C.A. § 7426
§ 7426. Interstate pollution abatement
Currentness
(a) Written notice to all nearby States
Each applicable implementation plan shall-(1) require each major proposed new (or modified) source-(A) subject to part C (relating to significant deterioration of air quality) or
(B) which may significantly contribute to levels of air pollution in excess of the national ambient air quality standards in
any air quality control region outside the State in which such source intends to locate (or make such modification),
to provide written notice to all nearby States the air pollution levels of which may be affected by such source at least sixty
days prior to the date on which commencement of construction is to be permitted by the State providing notice, and
(2) identify all major existing stationary sources which may have the impact described in paragraph (1) with respect to new
or modified sources and provide notice to all nearby States of the identity of such sources not later than three months after
August 7, 1977.
(b) Petition for finding that major sources emit or would emit prohibited air pollutants
Any State or political subdivision may petition the Administrator for a finding that any major source or group of stationary
sources emits or would emit any air pollutant in violation of the prohibition of section 7410(a)(2)(D)(ii) of this title or this
section. Within 60 days after receipt of any petition under this subsection and after public hearing, the Administrator shall make
such a finding or deny the petition.
(c) Violations; allowable continued operation
Notwithstanding any permit which may have been granted by the State in which the source is located (or intends to locate), it
shall be a violation of this section and the applicable implementation plan in such State--
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(1) for any major proposed new (or modified) source with respect to which a finding has been made under subsection (b) to
be constructed or to operate in violation of the prohibition of section 7410(a)(2)(D)(ii) of this title or this section, or
(2) for any major existing source to operate more than three months after such finding has been made with respect to it.
The Administrator may permit the continued operation of a source referred to in paragraph (2) beyond the expiration of such
three-month period if such source complies with such emission limitations and compliance schedules (containing increments
of progress) as may be provided by the Administrator to bring about compliance with the requirements contained in section
7410(a)(2)(D)(ii) of this title or this section as expeditiously as practicable, but in no case later than three years after the date
of such finding. Nothing in the preceding sentence shall be construed to preclude any such source from being eligible for an
enforcement order under section 7413(d) of this title after the expiration of such period during which the Administrator has
permitted continuous operation.
CREDIT(S)
(July 14, 1955, c. 360, Title I, § 126, as added Pub.L. 95-95, Title I, § 123, Aug. 7, 1977, 91 Stat. 724; amended Pub.L.
95-190, § 14(a)(39), Nov. 16, 1977, 91 Stat. 1401; Pub.L. 101-549, Title I, § 109(a), Nov. 15, 1990, 104 Stat. 2469.)
42 U.S.C.A. § 7426, 42 USCA § 7426
Current through P.L. 116-91.
End of Document
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United States Code Annotated Title 42. The Public Health and Welfare Chapter 85. Air Pollution Prevention and
Control (Refs & Annos) Subchapter I. Programs and Activities Part D. Plan Requirements for Nonattainment
Areas Subpart 1. Nonattainment Areas in General (Refs & Annos)
42 U.S.C.A. § 7502
§ 7502. Nonattainment plan provisions in general
Currentness
(a) Classifications and attainment dates
(1) Classifications
(A) On or after the date the Administrator promulgates the designation of an area as a nonattainment area pursuant to section
7407(d) of this title with respect to any national ambient air quality standard (or any revised standard, including a revision
of any standard in effect on November 15, 1990), the Administrator may classify the area for the purpose of applying an
attainment date pursuant to paragraph (2), and for other purposes. In determining the appropriate classification, if any, for
a nonattainment area, the Administrator may consider such factors as the severity of nonattainment in such area and the
availability and feasibility of the pollution control measures that the Administrator believes may be necessary to provide for
attainment of such standard in such area.
(B) The Administrator shall publish a notice in the Federal Register announcing each classification under subparagraph (A),
except the Administrator shall provide an opportunity for at least 30 days for written comment. Such classification shall not
be subject to the provisions of sections 553 through 557 of Title 5 (concerning notice and comment) and shall not be subject
to judicial review until the Administrator takes final action under subsection (k) or (l) of section 7410 of this title (concerning
action on plan submissions) or section 7509 of this title (concerning sanctions) with respect to any plan submissions required
by virtue of such classification.
(C) This paragraph shall not apply with respect to nonattainment areas for which classifications are specifically provided
under other provisions of this part.
(2) Attainment dates for nonattainment areas
(A) The attainment date for an area designated nonattainment with respect to a national primary ambient air quality standard
shall be the date by which attainment can be achieved as expeditiously as practicable, but no later than 5 years from the date
such area was designated nonattainment under section 7407(d) of this title, except that the Administrator may extend the
attainment date to the extent the Administrator determines appropriate, for a period no greater than 10 years from the date
of designation as nonattainment, considering the severity of nonattainment and the availability and feasibility of pollution
control measures.
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(B) The attainment date for an area designated nonattainment with respect to a secondary national ambient air quality standard
shall be the date by which attainment can be achieved as expeditiously as practicable after the date such area was designated
nonattainment under section 7407(d) of this title.
(C) Upon application by any State, the Administrator may extend for 1 additional year (hereinafter referred to as the
“Extension Year”) the attainment date determined by the Administrator under subparagraph (A) or (B) if-(i) the State has complied with all requirements and commitments pertaining to the area in the applicable implementation
plan, and
(ii) in accordance with guidance published by the Administrator, no more than a minimal number of exceedances of the
relevant national ambient air quality standard has occurred in the area in the year preceding the Extension Year.
No more than 2 one-year extensions may be issued under this subparagraph for a single nonattainment area.
(D) This paragraph shall not apply with respect to nonattainment areas for which attainment dates are specifically provided
under other provisions of this part.
(b) Schedule for plan submissions
At the time the Administrator promulgates the designation of an area as nonattainment with respect to a national ambient air
quality standard under section 7407(d) of this title, the Administrator shall establish a schedule according to which the State
containing such area shall submit a plan or plan revision (including the plan items) meeting the applicable requirements of
subsection (c) and section 7410(a)(2) of this title. Such schedule shall at a minimum, include a date or dates, extending no later
than 3 years from the date of the nonattainment designation, for the submission of a plan or plan revision (including the plan
items) meeting the applicable requirements of subsection (c) and section 7410(a)(2) of this title.
(c) Nonattainment plan provisions
The plan provisions (including plan items) required to be submitted under this part shall comply with each of the following:
(1) In general
Such plan provisions shall provide for the implementation of all reasonably available control measures as expeditiously as
practicable (including such reductions in emissions from existing sources in the area as may be obtained through the adoption,
at a minimum, of reasonably available control technology) and shall provide for attainment of the national primary ambient
air quality standards.
(2) RFP
Such plan provisions shall require reasonable further progress.
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(3) Inventory
Such plan provisions shall include a comprehensive, accurate, current inventory of actual emissions from all sources of the
relevant pollutant or pollutants in such area, including such periodic revisions as the Administrator may determine necessary
to assure that the requirements of this part are met.
(4) Identification and quantification
Such plan provisions shall expressly identify and quantify the emissions, if any, of any such pollutant or pollutants which
will be allowed, in accordance with section 7503(a)(1)(B) of this title, from the construction and operation of major new or
modified stationary sources in each such area. The plan shall demonstrate to the satisfaction of the Administrator that the
emissions quantified for this purpose will be consistent with the achievement of reasonable further progress and will not
interfere with attainment of the applicable national ambient air quality standard by the applicable attainment date.
(5) Permits for new and modified major stationary sources
Such plan provisions shall require permits for the construction and operation of new or modified major stationary sources
anywhere in the nonattainment area, in accordance with section 7503 of this title.
(6) Other measures
Such plan provisions shall include enforceable emission limitations, and such other control measures, means or techniques
(including economic incentives such as fees, marketable permits, and auctions of emission rights), as well as schedules and
timetables for compliance, as may be necessary or appropriate to provide for attainment of such standard in such area by the
applicable attainment date specified in this part.
(7) Compliance with section 7410(a)(2)
Such plan provisions shall also meet the applicable provisions of section 7410(a)(2) of this title.
(8) Equivalent techniques
Upon application by any State, the Administrator may allow the use of equivalent modeling, emission inventory, and planning
procedures, unless the Administrator determines that the proposed techniques are, in the aggregate, less effective than the
methods specified by the Administrator.
(9) Contingency measures
Such plan shall provide for the implementation of specific measures to be undertaken if the area fails to make reasonable
further progress, or to attain the national primary ambient air quality standard by the attainment date applicable under this
part. Such measures shall be included in the plan revision as contingency measures to take effect in any such case without
further action by the State or the Administrator.
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(d) Plan revisions required in response to finding of plan inadequacy
Any plan revision for a nonattainment area which is required to be submitted in response to a finding by the Administrator
pursuant to section 7410(k)(5) of this title (relating to calls for plan revisions) must correct the plan deficiency (or deficiencies)
specified by the Administrator and meet all other applicable plan requirements of section 7410 of this title and this part.
The Administrator may reasonably adjust the dates otherwise applicable under such requirements to such revision (except for
attainment dates that have not yet elapsed), to the extent necessary to achieve a consistent application of such requirements. In
order to facilitate submittal by the States of adequate and approvable plans consistent with the applicable requirements of this
chapter, the Administrator shall, as appropriate and from time to time, issue written guidelines, interpretations, and information
to the States which shall be available to the public, taking into consideration any such guidelines, interpretations, or information
provided before November 15, 1990.
(e) Future modification of standard
If the Administrator relaxes a national primary ambient air quality standard after November 15, 1990, the Administrator shall,
within 12 months after the relaxation, promulgate requirements applicable to all areas which have not attained that standard
as of the date of such relaxation. Such requirements shall provide for controls which are not less stringent than the controls
applicable to areas designated nonattainment before such relaxation.
CREDIT(S)
(July 14, 1955, c. 360, Title I, § 172, as added Pub.L. 95-95, Title I, § 129(b), Aug. 7, 1977, 91 Stat. 746; amended Pub.L.
95-190, § 14(a)(55), (56), Nov. 16, 1977, 91 Stat. 1402; Pub.L. 101-549, Title I, § 102(b), Nov. 15, 1990, 104 Stat. 2412.)
42 U.S.C.A. § 7502, 42 USCA § 7502
Current through P.L. 116-91.
End of Document
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United States Code Annotated
Title 42. The Public Health and Welfare
Chapter 85. Air Pollution Prevention and Control (Refs & Annos)
Subchapter I. Programs and Activities
Part D. Plan Requirements for Nonattainment Areas
Subpart 1. Nonattainment Areas in General (Refs & Annos)
42 U.S.C.A. § 7509
§ 7509. Sanctions and consequences of failure to attain
Currentness
(a) State failure
For any implementation plan or plan revision required under this part (or required in response to a finding of substantial
inadequacy as described in section 7410(k)(5) of this title), if the Administrator-(1) finds that a State has failed, for an area designated nonattainment under section 7407(d) of this title, to submit a plan, or to
submit 1 or more of the elements (as determined by the Administrator) required by the provisions of this chapter applicable
to such an area, or has failed to make a submission for such an area that satisfies the minimum criteria established in relation
to any such element under section 7410(k) of this title,
(2) disapproves a submission under section 7410(k) of this title, for an area designated nonattainment under section 7407 of
this title, based on the submission's failure to meet one or more of the elements required by the provisions of this chapter
applicable to such an area,
(3)(A) determines that a State has failed to make any submission as may be required under this chapter, other than one
described under paragraph (1) or (2), including an adequate maintenance plan, or has failed to make any submission, as
may be required under this chapter, other than one described under paragraph (1) or (2), that satisfies the minimum criteria
established in relation to such submission under section 7410(k)(1)(A) of this title, or
(B) disapproves in whole or in part a submission described under subparagraph (A), or
(4) finds that any requirement of an approved plan (or approved part of a plan) is not being implemented,
unless such deficiency has been corrected within 18 months after the finding, disapproval, or determination referred to in
paragraphs (1), (2), (3), and (4), one of the sanctions referred to in subsection (b) shall apply, as selected by the Administrator,
until the Administrator determines that the State has come into compliance, except that if the Administrator finds a lack of good
faith, sanctions under both paragraph (1) and paragraph (2) of subsection (b) shall apply until the Administrator determines that
the State has come into compliance. If the Administrator has selected one of such sanctions and the deficiency has not been
corrected within 6 months thereafter, sanctions under both paragraph (1) and paragraph (2) of subsection (b) shall apply until the
Administrator determines that the State has come into compliance. In addition to any other sanction applicable as provided in
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this section, the Administrator may withhold all or part of the grants for support of air pollution planning and control programs
that the Administrator may award under section 7405 of this title.
(b) Sanctions
The sanctions available to the Administrator as provided in subsection (a) are as follows:
(1) Highway sanctions
(A) The Administrator may impose a prohibition, applicable to a nonattainment area, on the approval by the Secretary of
Transportation of any projects or the awarding by the Secretary of any grants, under Title 23 other than projects or grants
for safety where the Secretary determines, based on accident or other appropriate data submitted by the State, that the
principal purpose of the project is an improvement in safety to resolve a demonstrated safety problem and likely will result
in a significant reduction in, or avoidance of, accidents. Such prohibition shall become effective upon the selection by the
Administrator of this sanction.
(B) In addition to safety, projects or grants that may be approved by the Secretary, notwithstanding the prohibition in
subparagraph (A), are the following-(i) capital programs for public transit;
(ii) construction or restriction of certain roads or lanes solely for the use of passenger buses or high occupancy vehicles;
(iii) planning for requirements for employers to reduce employee work-trip-related vehicle emissions;
(iv) highway ramp metering, traffic signalization, and related programs that improve traffic flow and achieve a net emission
reduction;
(v) fringe and transportation corridor parking facilities serving multiple occupancy vehicle programs or transit operations;
(vi) programs to limit or restrict vehicle use in downtown areas or other areas of emission concentration particularly during
periods of peak use, through road use charges, tolls, parking surcharges, or other pricing mechanisms, vehicle restricted
zones or periods, or vehicle registration programs;
(vii) programs for breakdown and accident scene management, nonrecurring congestion, and vehicle information systems,
to reduce congestion and emissions; and
(viii) such other transportation-related programs as the Administrator, in consultation with the Secretary of Transportation,
finds would improve air quality and would not encourage single occupancy vehicle capacity.
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In considering such measures, the State should seek to ensure adequate access to downtown, other commercial, and
residential areas, and avoid increasing or relocating emissions and congestion rather than reducing them.
(2) Offsets
In applying the emissions offset requirements of section 7503 of this title to new or modified sources or emissions units for
which a permit is required under this part, the ratio of emission reductions to increased emissions shall be at least 2 to 1.
(c) Notice of failure to attain
(1) As expeditiously as practicable after the applicable attainment date for any nonattainment area, but not later than 6 months
after such date, the Administrator shall determine, based on the area's air quality as of the attainment date, whether the area
attained the standard by that date.
(2) Upon making the determination under paragraph (1), the Administrator shall publish a notice in the Federal Register
containing such determination and identifying each area that the Administrator has determined to have failed to attain. The
Administrator may revise or supplement such determination at any time based on more complete information or analysis
concerning the area's air quality as of the attainment date.
(d) Consequences for failure to attain
(1) Within 1 year after the Administrator publishes the notice under subsection (c)(2) (relating to notice of failure to attain), each
State containing a nonattainment area shall submit a revision to the applicable implementation plan meeting the requirements
of paragraph (2) of this subsection.
(2) The revision required under paragraph (1) shall meet the requirements of section 7410 of this title and section 7502 of this
title. In addition, the revision shall include such additional measures as the Administrator may reasonably prescribe, including
all measures that can be feasibly implemented in the area in light of technological achievability, costs, and any nonair quality
and other air quality-related health and environmental impacts.
(3) The attainment date applicable to the revision required under paragraph (1) shall be the same as provided in the provisions
of section 7502(a)(2) of this title, except that in applying such provisions the phrase “from the date of the notice under section
7509(c)(2) of this title” shall be substituted for the phrase “from the date such area was designated nonattainment under section
7407(d) of this title” and for the phrase “from the date of designation as nonattainment”.
CREDIT(S)
(July 14, 1955, c. 360, Title I, § 179, as added Pub.L. 101-549, Title I, § 102(g), Nov. 15, 1990, 104 Stat. 2420.)
42 U.S.C.A. § 7509, 42 USCA § 7509
Current through P.L. 116-91.
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United States Code Annotated
Title 42. The Public Health and Welfare
Chapter 85. Air Pollution Prevention and Control (Refs & Annos)
Subchapter I. Programs and Activities
Part D. Plan Requirements for Nonattainment Areas
Subpart 2. Additional Provisions for Ozone Nonattainment Areas
42 U.S.C.A. § 7511
§ 7511. Classifications and attainment dates
Currentness
(a) Classification and attainment dates for 1989 nonattainment areas
(1) Each area designated nonattainment for ozone pursuant to section 7407(d) of this title shall be classified at the time
of such designation, under table 1, by operation of law, as a Marginal Area, a Moderate Area, a Serious Area, a Severe
Area, or an Extreme Area based on the design value for the area. The design value shall be calculated according to the
interpretation methodology issued by the Administrator most recently before November 15, 1990. For each area classified under
this subsection, the primary standard attainment date for ozone shall be as expeditiously as practicable but not later than the
date provided in table 1.
TABLE 1
Area class

Design value *

Primary standard

attainment date **

Marginal........................................................... 0.121 up to 0.138...........................................

3 years after
November 15,
1990

Moderate...........................................................0.138 up to 0.160...........................................

6 years after
November 15,
1990

Serious.............................................................. 0.160 up to 0.180...........................................

9 years after
November 15,
1990

Severe............................................................... 0.180 up to 0.280...........................................

15 years after
November 15,
1990

Extreme............................................................ 0.280 and above.............................................

20 years after
November 15,
1990
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(2) Notwithstanding table 1, in the case of a severe area with a 1988 ozone design value between 0.190 and 0.280 ppm, the
attainment date shall be 17 years (in lieu of 15 years) after November 15, 1990.
(3) At the time of publication of the notice under section 7407(d)(4) of this title (relating to area designations) for each ozone
nonattainment area, the Administrator shall publish a notice announcing the classification of such ozone nonattainment area.
The provisions of section 7502(a)(1)(B) of this title (relating to lack of notice and comment and judicial review) shall apply
to such classification.
(4) If an area classified under paragraph (1) (Table 1) would have been classified in another category if the design value in
the area were 5 percent greater or 5 percent less than the level on which such classification was based, the Administrator may,
in the Administrator's discretion, within 90 days after the initial classification, by the procedure required under paragraph (3),
adjust the classification to place the area in such other category. In making such adjustment, the Administrator may consider
the number of exceedances of the national primary ambient air quality standard for ozone in the area, the level of pollution
transport between the area and other affected areas, including both intrastate and interstate transport, and the mix of sources
and air pollutants in the area.
(5) Upon application by any State, the Administrator may extend for 1 additional year (hereinafter referred to as the “Extension
Year”) the date specified in table 1 of paragraph (1) of this subsection if-(A) the State has complied with all requirements and commitments pertaining to the area in the applicable implementation
plan, and
(B) no more than 1 exceedance of the national ambient air quality standard level for ozone has occurred in the area in the
year preceding the Extension Year.
No more than 2 one-year extensions may be issued under this paragraph for a single nonattainment area.
(b) New designations and reclassifications
(1) New designations to nonattainment
Any area that is designated attainment or unclassifiable for ozone under section 7407(d)(4) of this title, and that is
subsequently redesignated to nonattainment for ozone under section 7407(d)(3) of this title, shall, at the time of the
redesignation, be classified by operation of law in accordance with table 1 under subsection (a). Upon its classification, the
area shall be subject to the same requirements under section 7410 of this title, subpart 1 of this part, and this subpart that
would have applied had the area been so classified at the time of the notice under subsection (a)(3), except that any absolute,
fixed date applicable in connection with any such requirement is extended by operation of law by a period equal to the length
of time between November 15, 1990, and the date the area is classified under this paragraph.
(2) Reclassification upon failure to attain
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(A) Within 6 months following the applicable attainment date (including any extension thereof) for an ozone nonattainment
area, the Administrator shall determine, based on the area's design value (as of the attainment date), whether the area attained
the standard by that date. Except for any Severe or Extreme area, any area that the Administrator finds has not attained the
standard by that date shall be reclassified by operation of law in accordance with table 1 of subsection (a) to the higher of-(i) the next higher classification for the area, or
(ii) the classification applicable to the area's design value as determined at the time of the notice required under
subparagraph (B).
No area shall be reclassified as Extreme under clause (ii).
(B) The Administrator shall publish a notice in the Federal Register, no later than 6 months following the attainment date,
identifying each area that the Administrator has determined under subparagraph (A) as having failed to attain and identifying
the reclassification, if any, described under subparagraph (A).
(3) Voluntary reclassification
The Administrator shall grant the request of any State to reclassify a nonattainment area in that State in accordance with table
1 of subsection (a) to a higher classification. The Administrator shall publish a notice in the Federal Register of any such
request and of action by the Administrator granting the request.
(4) Failure of Severe Areas to attain standard
(A) If any Severe Area fails to achieve the national primary ambient air quality standard for ozone by the applicable
attainment date (including any extension thereof), the fee provisions under section 7511d of this title shall apply within
the area, the percent reduction requirements of section 7511a(c)(2)(B) and (C) of this title (relating to reasonable further
progress demonstration and NOx control) shall continue to apply to the area, and the State shall demonstrate that such percent
reduction has been achieved in each 3-year interval after such failure until the standard is attained. Any failure to make such
a demonstration shall be subject to the sanctions provided under this part.
(B) In addition to the requirements of subparagraph (A), if the ozone design value for a Severe Area referred to in subparagraph
(A) is above 0.140 ppm for the year of the applicable attainment date, or if the area has failed to achieve its most recent
milestone under section 7511a(g) of this title, the new source review requirements applicable under this subpart in Extreme
Areas shall apply in the area and the term 1 “major source” and “major stationary source” shall have the same meaning as
in Extreme Areas.
(C) In addition to the requirements of subparagraph (A) for those areas referred to in subparagraph (A) and not covered by
subparagraph (B), the provisions referred to in subparagraph (B) shall apply after 3 years from the applicable attainment date
unless the area has attained the standard by the end of such 3-year period.

WESTLAW © 2020 Thomson Reuters. No claim to original U.S. Government Works.

ADD041

3

USCA Case #19-1231

Document #1824155

§ 7511. Classifications and attainment dates, 42 USCA § 7511

Filed: 01/14/2020

Page 45 of 80

(D) If, after November 15, 1990, the Administrator modifies the method of determining compliance with the national primary
ambient air quality standard, a design value or other indicator comparable to 0.140 in terms of its relationship to the standard
shall be used in lieu of 0.140 for purposes of applying the provisions of subparagraphs (B) and (C).
(c) References to terms
(1) Any reference in this subpart to a “Marginal Area”, a “Moderate Area”, a “Serious Area”, a “Severe Area”, or an “Extreme
Area” shall be considered a reference to a Marginal Area, a Moderate Area, a Serious Area, a Severe Area, or an Extreme Area
as respectively classified under this section.
(2) Any reference in this subpart to “next higher classification” or comparable terms shall be considered a reference to the
classification related to the next higher set of design values in table 1.
CREDIT(S)
(July 14, 1955, c. 360, Title I, § 181, as added Pub.L. 101-549, Title I, § 103, Nov. 15, 1990, 104 Stat. 2423.)

Footnotes
The design value is measured in parts per million (ppm).
*
The primary standard attainment date is measured from November 15, 1990.
**
So in original. Probably should be “terms”.
1
42 U.S.C.A. § 7511, 42 USCA § 7511
Current through P.L. 116-91.
End of Document
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United States Code Annotated
Title 42. The Public Health and Welfare
Chapter 85. Air Pollution Prevention and Control (Refs & Annos)
Subchapter I. Programs and Activities
Part D. Plan Requirements for Nonattainment Areas
Subpart 2. Additional Provisions for Ozone Nonattainment Areas
42 U.S.C.A. § 7511a
§ 7511a. Plan submissions and requirements
Currentness
(a) Marginal Areas
Each State in which all or part of a Marginal Area is located shall, with respect to the Marginal Area (or portion thereof, to
the extent specified in this subsection), submit to the Administrator the State implementation plan revisions (including the plan
items) described under this subsection except to the extent the State has made such submissions as of November 15, 1990.
(1) Inventory
Within 2 years after November 15, 1990, the State shall submit a comprehensive, accurate, current inventory of actual
emissions from all sources, as described in section 7502(c)(3) of this title, in accordance with guidance provided by the
Administrator.
(2) Corrections to the State implementation plan
Within the periods prescribed in this paragraph, the State shall submit a revision to the State implementation plan that meets
the following requirements-(A) Reasonably available control technology corrections
For any Marginal Area (or, within the Administrator's discretion, portion thereof) the State shall submit, within 6 months of
the date of classification under section 7511(a) of this title, a revision that includes such provisions to correct requirements
in (or add requirements to) the plan concerning reasonably available control technology as were required under section
7502(b) of this title (as in effect immediately before November 15, 1990), as interpreted in guidance issued by the
Administrator under section 7408 of this title before November 15, 1990.
(B) Savings clause for vehicle inspection and maintenance
(i) For any Marginal Area (or, within the Administrator's discretion, portion thereof), the plan for which already includes,
or was required by section 7502(b)(11)(B) of this title (as in effect immediately before November 15, 1990) to have
included, a specific schedule for implementation of a vehicle emission control inspection and maintenance program, the
State shall submit, immediately after November 15, 1990, a revision that includes any provisions necessary to provide
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for a vehicle inspection and maintenance program of no less stringency than that of either the program defined in House
Report Numbered 95-294, 95th Congress, 1st Session, 281-291 (1977) as interpreted in guidance of the Administrator
issued pursuant to section 7502(b)(11)(B) of this title (as in effect immediately before November 15, 1990) or the program
already included in the plan, whichever is more stringent.
(ii) Within 12 months after November 15, 1990, the Administrator shall review, revise, update, and republish in the Federal
Register the guidance for the States for motor vehicle inspection and maintenance programs required by this chapter,
taking into consideration the Administrator's investigations and audits of such program. The guidance shall, at a minimum,
cover the frequency of inspections, the types of vehicles to be inspected (which shall include leased vehicles that are
registered in the nonattainment area), vehicle maintenance by owners and operators, audits by the State, the test method
and measures, including whether centralized or decentralized, inspection methods and procedures, quality of inspection,
components covered, assurance that a vehicle subject to a recall notice from a manufacturer has complied with that notice,
and effective implementation and enforcement, including ensuring that any retesting of a vehicle after a failure shall include
proof of corrective action and providing for denial of vehicle registration in the case of tampering or misfueling. The
guidance which shall be incorporated in the applicable State implementation plans by the States shall provide the States
with continued reasonable flexibility to fashion effective, reasonable, and fair programs for the affected consumer. No later
than 2 years after the Administrator promulgates regulations under section 7521(m)(3) of this title (relating to emission
control diagnostics), the State shall submit a revision to such program to meet any requirements that the Administrator
may prescribe under that section.
(C) Permit programs
Within 2 years after November 15, 1990, the State shall submit a revision that includes each of the following:
(i) Provisions to require permits, in accordance with sections 7502(c)(5) and 7503 of this title, for the construction and
operation of each new or modified major stationary source (with respect to ozone) to be located in the area.
(ii) Provisions to correct requirements in (or add requirements to) the plan concerning permit programs as were required
under section 7502(b)(6) of this title (as in effect immediately before November 15, 1990), as interpreted in regulations
of the Administrator promulgated as of November 15, 1990.
(3) Periodic inventory
(A) General requirement
No later than the end of each 3-year period after submission of the inventory under paragraph (1) until the area is
redesignated to attainment, the State shall submit a revised inventory meeting the requirements of subsection (a)(1).
(B) Emissions statements
(i) Within 2 years after November 15, 1990, the State shall submit a revision to the State implementation plan to require that
the owner or operator of each stationary source of oxides of nitrogen or volatile organic compounds provide the State with a
statement, in such form as the Administrator may prescribe (or accept an equivalent alternative developed by the State), for
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classes or categories of sources, showing the actual emissions of oxides of nitrogen and volatile organic compounds from
that source. The first such statement shall be submitted within 3 years after November 15, 1990. Subsequent statements
shall be submitted at least every year thereafter. The statement shall contain a certification that the information contained
in the statement is accurate to the best knowledge of the individual certifying the statement.
(ii) The State may waive the application of clause (i) to any class or category of stationary sources which emit less than
25 tons per year of volatile organic compounds or oxides of nitrogen if the State, in its submissions under subparagraphs 1
(1) or (3)(A), provides an inventory of emissions from such class or category of sources, based on the use of the emission
factors established by the Administrator or other methods acceptable to the Administrator.
(4) General offset requirement
For purposes of satisfying the emission offset requirements of this part, the ratio of total emission reductions of volatile
organic compounds to total increased emissions of such air pollutant shall be at least 1.1 to 1.
The Administrator may, in the Administrator's discretion, require States to submit a schedule for submitting any of the revisions
or other items required under this subsection. The requirements of this subsection shall apply in lieu of any requirement that
the State submit a demonstration that the applicable implementation plan provides for attainment of the ozone standard by the
applicable attainment date in any Marginal Area. Section 7502(c)(9) of this title (relating to contingency measures) shall not
apply to Marginal Areas.
(b) Moderate Areas
Each State in which all or part of a Moderate Area is located shall, with respect to the Moderate Area, make the submissions
described under subsection (a) of this section (relating to Marginal Areas), and shall also submit the revisions to the applicable
implementation plan described under this subsection.
(1) Plan provisions for reasonable further progress
(A) General rule
(i) By no later than 3 years after November 15, 1990, the State shall submit a revision to the applicable implementation plan
to provide for volatile organic compound emission reductions, within 6 years after November 15, 1990, of at least 15 percent
from baseline emissions, accounting for any growth in emissions after 1990. Such plan shall provide for such specific
annual reductions in emissions of volatile organic compounds and oxides of nitrogen as necessary to attain the national
primary ambient air quality standard for ozone by the attainment date applicable under this chapter. This subparagraph shall
not apply in the case of oxides of nitrogen for those areas for which the Administrator determines (when the Administrator
approves the plan or plan revision) that additional reductions of oxides of nitrogen would not contribute to attainment.
(ii) A percentage less than 15 percent may be used for purposes of clause (i) in the case of any State which demonstrates
to the satisfaction of the Administrator that--
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(I) new source review provisions are applicable in the nonattainment areas in the same manner and to the same extent
as required under subsection (e) in the case of Extreme Areas (with the exception that, in applying such provisions, the
terms “major source” and “major stationary source” shall include (in addition to the sources described in section 7602
of this title) any stationary source or group of sources located within a contiguous area and under common control that
emits, or has the potential to emit, at least 5 tons per year of volatile organic compounds);
(II) reasonably available control technology is required for all existing major sources (as defined in subclause (I)); and
(III) the plan reflecting a lesser percentage than 15 percent includes all measures that can feasibly be implemented in
the area, in light of technological achievability.
To qualify for a lesser percentage under this clause, a State must demonstrate to the satisfaction of the Administrator
that the plan for the area includes the measures that are achieved in practice by sources in the same source category
in nonattainment areas of the next higher category.
(B) Baseline emissions
For purposes of subparagraph (A), the term “baseline emissions” means the total amount of actual VOC or NOx emissions
from all anthropogenic sources in the area during the calendar year 1990, excluding emissions that would be eliminated
under the regulations described in clauses (i) and (ii) of subparagraph (D).
(C) General rule for creditability of reductions
Except as provided under subparagraph (D), emissions reductions are creditable toward the 15 percent required under
subparagraph (A) to the extent they have actually occurred, as of 6 years after November 15, 1990, from the implementation
of measures required under the applicable implementation plan, rules promulgated by the Administrator, or a permit under
subchapter V.
(D) Limits on creditability of reductions
Emission reductions from the following measures are not creditable toward the 15 percent reductions required under
subparagraph (A):
(i) Any measure relating to motor vehicle exhaust or evaporative emissions promulgated by the Administrator by January
1, 1990.
(ii) Regulations concerning Reid Vapor Pressure promulgated by the Administrator by November 15, 1990, or required
to be promulgated under section 7545(h) of this title.
(iii) Measures required under subsection (a)(2)(A) (concerning corrections to implementation plans prescribed under
guidance by the Administrator).
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(iv) Measures required under subsection (a)(2)(B) to be submitted immediately after November 15, 1990 (concerning
corrections to motor vehicle inspection and maintenance programs).
(2) Reasonably available control technology
The State shall submit a revision to the applicable implementation plan to include provisions to require the implementation
of reasonably available control technology under section 7502(c)(1) of this title with respect to each of the following:
(A) Each category of VOC sources in the area covered by a CTG document issued by the Administrator between November
15, 1990, and the date of attainment.
(B) All VOC sources in the area covered by any CTG issued before November 15, 1990.
(C) All other major stationary sources of VOCs that are located in the area.
Each revision described in subparagraph (A) shall be submitted within the period set forth by the Administrator in issuing
the relevant CTG document. The revisions with respect to sources described in subparagraphs (B) and (C) shall be
submitted by 2 years after November 15, 1990, and shall provide for the implementation of the required measures as
expeditiously as practicable but no later than May 31, 1995.
(3) Gasoline vapor recovery
(A) General rule
Not later than 2 years after November 15, 1990, the State shall submit a revision to the applicable implementation plan
to require all owners or operators of gasoline dispensing systems to install and operate, by the date prescribed under
subparagraph (B), a system for gasoline vapor recovery of emissions from the fueling of motor vehicles. The Administrator
shall issue guidance as appropriate as to the effectiveness of such system. This subparagraph shall apply only to facilities
which sell more than 10,000 gallons of gasoline per month (50,000 gallons per month in the case of an independent small
business marketer of gasoline as defined in section 7625-1 2 of this title).
(B) Effective date
The date required under subparagraph (A) shall be-(i) 6 months after the adoption date, in the case of gasoline dispensing facilities for which construction commenced
after November 15, 1990;
(ii) one year after the adoption date, in the case of gasoline dispensing facilities which dispense at least 100,000 gallons
of gasoline per month, based on average monthly sales for the 2-year period before the adoption date; or
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(iii) 2 years after the adoption date, in the case of all other gasoline dispensing facilities.
Any gasoline dispensing facility described under both clause (i) and clause (ii) shall meet the requirements of clause
(i).
(C) Reference to terms
For purposes of this paragraph, any reference to the term “adoption date” shall be considered a reference to the date of
adoption by the State of requirements for the installation and operation of a system for gasoline vapor recovery of emissions
from the fueling of motor vehicles.
(4) Motor vehicle inspection and maintenance
For all Moderate Areas, the State shall submit, immediately after November 15, 1990, a revision to the applicable
implementation plan that includes provisions necessary to provide for a vehicle inspection and maintenance program as
described in subsection (a)(2)(B) (without regard to whether or not the area was required by section 7502(b)(11)(B) of this
title (as in effect immediately before November 15, 1990) to have included a specific schedule for implementation of such
a program).
(5) General offset requirement
For purposes of satisfying the emission offset requirements of this part, the ratio of total emission reductions of volatile
organic compounds to total increase 3 emissions of such air pollutant shall be at least 1.15 to 1.
(c) Serious Areas
Except as otherwise specified in paragraph (4), each State in which all or part of a Serious Area is located shall, with respect to
the Serious Area (or portion thereof, to the extent specified in this subsection), make the submissions described under subsection
(b) (relating to Moderate Areas), and shall also submit the revisions to the applicable implementation plan (including the plan
items) described under this subsection. For any Serious Area, the terms “major source” and “major stationary source” include
(in addition to the sources described in section 7602 of this title) any stationary source or group of sources located within a
contiguous area and under common control that emits, or has the potential to emit, at least 50 tons per year of volatile organic
compounds.
(1) Enhanced monitoring
In order to obtain more comprehensive and representative data on ozone air pollution, not later than 18 months after
November 15, 1990, the Administrator shall promulgate rules, after notice and public comment, for enhanced monitoring
of ozone, oxides of nitrogen, and volatile organic compounds. The rules shall, among other things, cover the location
and maintenance of monitors. Immediately following the promulgation of rules by the Administrator relating to enhanced
monitoring, the State shall commence such actions as may be necessary to adopt and implement a program based on such
rules, to improve monitoring for ambient concentrations of ozone, oxides of nitrogen and volatile organic compounds and to
improve monitoring of emissions of oxides of nitrogen and volatile organic compounds. Each State implementation plan for
the area shall contain measures to improve the ambient monitoring of such air pollutants.
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(2) Attainment and reasonable further progress demonstrations
Within 4 years after November 15, 1990, the State shall submit a revision to the applicable implementation plan that includes
each of the following:
(A) Attainment demonstration
A demonstration that the plan, as revised, will provide for attainment of the ozone national ambient air quality standard
by the applicable attainment date. This attainment demonstration must be based on photochemical grid modeling or any
other analytical method determined by the Administrator, in the Administrator's discretion, to be at least as effective.
(B) Reasonable further progress demonstration
A demonstration that the plan, as revised, will result in VOC emissions reductions from the baseline emissions described
in subsection (b)(1)(B) equal to the following amount averaged over each consecutive 3-year period beginning 6 years
after November 15, 1990, until the attainment date:
(i) at least 3 percent of baseline emissions each year; or
(ii) an amount less than 3 percent of such baseline emissions each year, if the State demonstrates to the satisfaction of
the Administrator that the plan reflecting such lesser amount includes all measures that can feasibly be implemented in
the area, in light of technological achievability.
To lessen the 3 percent requirement under clause (ii), a State must demonstrate to the satisfaction of the Administrator
that the plan for the area includes the measures that are achieved in practice by sources in the same source category
in nonattainment areas of the next higher classification. Any determination to lessen the 3 percent requirement shall
be reviewed at each milestone under subsection (g) and revised to reflect such new measures (if any) achieved in
practice by sources in the same category in any State, allowing a reasonable time to implement such measures. The
emission reductions described in this subparagraph shall be calculated in accordance with subsection (b)(1)(C) and (D)
(concerning creditability of reductions). The reductions creditable for the period beginning 6 years after November
15, 1990, shall include reductions that occurred before such period, computed in accordance with subsection (b)(1),
that exceed the 15-percent amount of reductions required under subsection (b)(1)(A).
(C) NOx control
The revision may contain, in lieu of the demonstration required under subparagraph (B), a demonstration to the satisfaction
of the Administrator that the applicable implementation plan, as revised, provides for reductions of emissions of VOC's and
oxides of nitrogen (calculated according to the creditability provisions of subsection (b)(1)(C) and (D)), that would result
in a reduction in ozone concentrations at least equivalent to that which would result from the amount of VOC emission
reductions required under subparagraph (B). Within 1 year after November 15, 1990, the Administrator shall issue guidance
concerning the conditions under which NOx control may be substituted for VOC control or may be combined with VOC
control in order to maximize the reduction in ozone air pollution. In accord with such guidance, a lesser percentage of
VOCs may be accepted as an adequate demonstration for purposes of this subsection.
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(3) Enhanced vehicle inspection and maintenance program
(A) Requirement for submission
Within 2 years after November 15, 1990, the State shall submit a revision to the applicable implementation plan to provide
for an enhanced program to reduce hydrocarbon emissions and NOx emissions from in-use motor vehicles registered in
each urbanized area (in the nonattainment area), as defined by the Bureau of the Census, with a 1980 population of 200,000
or more.
(B) Effective date of State programs; guidance
The State program required under subparagraph (A) shall take effect no later than 2 years from November 15, 1990,
and shall comply in all respects with guidance published in the Federal Register (and from time to time revised) by the
Administrator for enhanced vehicle inspection and maintenance programs. Such guidance shall include-(i) a performance standard achievable by a program combining emission testing, including on-road emission testing,
with inspection to detect tampering with emission control devices and misfueling for all light-duty vehicles and all lightduty trucks subject to standards under section 7521 of this title; and
(ii) program administration features necessary to reasonably assure that adequate management resources, tools, and
practices are in place to attain and maintain the performance standard.
Compliance with the performance standard under clause (i) shall be determined using a method to be established by
the Administrator.
(C) State program
The State program required under subparagraph (A) shall include, at a minimum, each of the following elements-(i) Computerized emission analyzers, including on-road testing devices.
(ii) No waivers for vehicles and parts covered by the emission control performance warranty as provided for in section
7541(b) of this title unless a warranty remedy has been denied in writing, or for tampering-related repairs.
(iii) In view of the air quality purpose of the program, if, for any vehicle, waivers are permitted for emissions-related
repairs not covered by warranty, an expenditure to qualify for the waiver of an amount of $450 or more for such repairs
(adjusted annually as determined by the Administrator on the basis of the Consumer Price Index in the same manner
as provided in subchapter V).
(iv) Enforcement through denial of vehicle registration (except for any program in operation before November 15, 1990,
whose enforcement mechanism is demonstrated to the Administrator to be more effective than the applicable vehicle
registration program in assuring that noncomplying vehicles are not operated on public roads).
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(v) Annual emission testing and necessary adjustment, repair, and maintenance, unless the State demonstrates to the
satisfaction of the Administrator that a biennial inspection, in combination with other features of the program which
exceed the requirements of this chapter, will result in emission reductions which equal or exceed the reductions which
can be obtained through such annual inspections.
(vi) Operation of the program on a centralized basis, unless the State demonstrates to the satisfaction of the Administrator
that a decentralized program will be equally effective. An electronically connected testing system, a licensing system,
or other measures (or any combination thereof) may be considered, in accordance with criteria established by the
Administrator, as equally effective for such purposes.
(vii) Inspection of emission control diagnostic systems and the maintenance or repair of malfunctions or system
deterioration identified by or affecting such diagnostics systems.
Each State shall biennially prepare a report to the Administrator which assesses the emission reductions achieved
by the program required under this paragraph based on data collected during inspection and repair of vehicles. The
methods used to assess the emission reductions shall be those established by the Administrator.
(4) Clean-fuel vehicle programs
(A) Except to the extent that substitute provisions have been approved by the Administrator under subparagraph (B), the State
shall submit to the Administrator, within 42 months of November 15, 1990, a revision to the applicable implementation plan
for each area described under part C of subchapter II to include such measures as may be necessary to ensure the effectiveness
of the applicable provisions of the clean-fuel vehicle program prescribed under part C of subchapter II, including all measures
necessary to make the use of clean alternative fuels in clean-fuel vehicles (as defined in part C of subchapter II) economic
from the standpoint of vehicle owners. Such a revision shall also be submitted for each area that opts into the clean fuelvehicle program as provided in part C of subchapter II.
(B) The Administrator shall approve, as a substitute for all or a portion of the clean-fuel vehicle program prescribed under
part C of subchapter II, any revision to the relevant applicable implementation plan that in the Administrator's judgment will
achieve long-term reductions in ozone-producing and toxic air emissions equal to those achieved under part C of subchapter
II, or the percentage thereof attributable to the portion of the clean-fuel vehicle program for which the revision is to substitute.
The Administrator may approve such revision only if it consists exclusively of provisions other than those required under
this chapter for the area. Any State seeking approval of such revision must submit the revision to the Administrator within
24 months of November 15, 1990. The Administrator shall approve or disapprove any such revision within 30 months of
November 15, 1990. The Administrator shall publish the revision submitted by a State in the Federal Register upon receipt.
Such notice shall constitute a notice of proposed rulemaking on whether or not to approve such revision and shall be deemed
to comply with the requirements concerning notices of proposed rulemaking contained in sections 553 through 557 of Title
5 (related to notice and comment). Where the Administrator approves such revision for any area, the State need not submit
the revision required by subparagraph (A) for the area with respect to the portions of the Federal clean-fuel vehicle program
for which the Administrator has approved the revision as a substitute.
(C) If the Administrator determines, under section 7509 of this title, that the State has failed to submit any portion of the
program required under subparagraph (A), then, in addition to any sanctions available under section 7509 of this title, the
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State may not receive credit, in any demonstration of attainment or reasonable further progress for the area, for any emission
reductions from implementation of the corresponding aspects of the Federal clean-fuel vehicle requirements established in
part C of subchapter II.
(5) Transportation control
(A) 4 Beginning 6 years after November 15, 1990, and each third year thereafter, the State shall submit a demonstration as to
whether current aggregate vehicle mileage, aggregate vehicle emissions, congestion levels, and other relevant parameters are
consistent with those used for the area's demonstration of attainment. Where such parameters and emissions levels exceed the
levels projected for purposes of the area's attainment demonstration, the State shall within 18 months develop and submit a
revision of the applicable implementation plan that includes a transportation control measures program consisting of measures
from, but not limited to, section 7408(f) of this title that will reduce emissions to levels that are consistent with emission
levels projected in such demonstration. In considering such measures, the State should ensure adequate access to downtown,
other commercial, and residential areas and should avoid measures that increase or relocate emissions and congestion rather
than reduce them. Such revision shall be developed in accordance with guidance issued by the Administrator pursuant to
section 7408(e) of this title and with the requirements of section 7504(b) of this title and shall include implementation and
funding schedules that achieve expeditious emissions reductions in accordance with implementation plan projections.
(6) De minimis rule
The new source review provisions under this part shall ensure that increased emissions of volatile organic compounds
resulting from any physical change in, or change in the method of operation of, a stationary source located in the area shall
not be considered de minimis for purposes of determining the applicability of the permit requirements established by this
chapter unless the increase in net emissions of such air pollutant from such source does not exceed 25 tons when aggregated
with all other net increases in emissions from the source over any period of 5 consecutive calendar years which includes the
calendar year in which such increase occurred.
(7) Special rule for modifications of sources emitting less than 100 tons
In the case of any major stationary source of volatile organic compounds located in the area (other than a source which emits
or has the potential to emit 100 tons or more of volatile organic compounds per year), whenever any change (as described
in section 7411(a)(4) of this title) at that source results in any increase (other than a de minimis increase) in emissions of
volatile organic compounds from any discrete operation, unit, or other pollutant emitting activity at the source, such increase
shall be considered a modification for purposes of section 7502(c)(5) of this title and section 7503(a) of this title, except
that such increase shall not be considered a modification for such purposes if the owner or operator of the source elects to
offset the increase by a greater reduction in emissions of volatile organic compounds concerned from other operations, units,
or activities within the source at an internal offset ratio of at least 1.3 to 1. If the owner or operator does not make such
election, such change shall be considered a modification for such purposes, but in applying section 7503(a)(2) of this title
in the case of any such modification, the best available control technology (BACT), as defined in section 7479 of this title,
shall be substituted for the lowest achievable emission rate (LAER). The Administrator shall establish and publish policies
and procedures for implementing the provisions of this paragraph.
(8) Special rule for modifications of sources emitting 100 tons or more
In the case of any major stationary source of volatile organic compounds located in the area which emits or has the potential to
emit 100 tons or more of volatile organic compounds per year, whenever any change (as described in section 7411(a)(4) of this

WESTLAW © 2020 Thomson Reuters. No claim to original U.S. Government Works.

ADD052

10

USCA Case #19-1231

Document #1824155

§ 7511a. Plan submissions and requirements, 42 USCA § 7511a

Filed: 01/14/2020

Page 56 of 80

title) at that source results in any increase (other than a de minimis increase) in emissions of volatile organic compounds from
any discrete operation, unit, or other pollutant emitting activity at the source, such increase shall be considered a modification
for purposes of section 7502(c)(5) of this title and section 7503(a) of this title, except that if the owner or operator of the
source elects to offset the increase by a greater reduction in emissions of volatile organic compounds from other operations,
units, or activities within the source at an internal offset ratio of at least 1.3 to 1, the requirements of section 7503(a)(2) of
this title (concerning the lowest achievable emission rate (LAER)) shall not apply.
(9) Contingency provisions
In addition to the contingency provisions required under section 7502(c)(9) of this title, the plan revision shall provide for the
implementation of specific measures to be undertaken if the area fails to meet any applicable milestone. Such measures shall
be included in the plan revision as contingency measures to take effect without further action by the State or the Administrator
upon a failure by the State to meet the applicable milestone.
(10) General offset requirement
For purposes of satisfying the emission offset requirements of this part, the ratio of total emission reductions of volatile
organic compounds to total increase emissions of such air pollutant shall be at least 1.2 to 1.
Any reference to “attainment date” in subsection (b), which is incorporated by reference into this subsection, shall refer to the
attainment date for serious areas.
(d) Severe Areas
Each State in which all or part of a Severe Area is located shall, with respect to the Severe Area, make the submissions described
under subsection (c) (relating to Serious Areas), and shall also submit the revisions to the applicable implementation plan
(including the plan items) described under this subsection. For any Severe Area, the terms “major source” and “major stationary
source” include (in addition to the sources described in section 7602 of this title) any stationary source or group of sources
located within a contiguous area and under common control that emits, or has the potential to emit, at least 25 tons per year
of volatile organic compounds.
(1) Vehicle miles traveled
(A) Within 2 years after November 15, 1990, the State shall submit a revision that identifies and adopts specific enforceable
transportation control strategies and transportation control measures to offset any growth in emissions from growth in vehicle
miles traveled or numbers of vehicle trips in such area and to attain reduction in motor vehicle emissions as necessary, in
combination with other emission reduction requirements of this subpart, to comply with the requirements of subsection 5 (b)
(2)(B) and (c)(2)(B) (pertaining to periodic emissions reduction requirements). The State shall consider measures specified
in section 7408(f) of this title, and choose from among and implement such measures as necessary to demonstrate attainment
with the national ambient air quality standards; in considering such measures, the State should ensure adequate access
to downtown, other commercial, and residential areas and should avoid measures that increase or relocate emissions and
congestion rather than reduce them.
(B) The State may also, in its discretion, submit a revision at any time requiring employers in such area to implement programs
to reduce work-related vehicle trips and miles travelled by employees. Such revision shall be developed in accordance with
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guidance issued by the Administrator pursuant to section 7408(f) of this title and may require that employers in such area
increase average passenger occupancy per vehicle in commuting trips between home and the workplace during peak travel
periods. The guidance of the Administrator may specify average vehicle occupancy rates which vary for locations within
a nonattainment area (suburban, center city, business district) or among nonattainment areas reflecting existing occupancy
rates and the availability of high occupancy modes. Any State required to submit a revision under this subparagraph (as
in effect before December 23, 1995) containing provisions requiring employers to reduce work-related vehicle trips and
miles travelled by employees may, in accordance with State law, remove such provisions from the implementation plan, or
withdraw its submission, if the State notifies the Administrator, in writing, that the State has undertaken, or will undertake,
one or more alternative methods that will achieve emission reductions equivalent to those to be achieved by the removed
or withdrawn provisions.
(2) Offset requirement
For purposes of satisfying the offset requirements pursuant to this part, the ratio of total emission reductions of VOCs to total
increased emissions of such air pollutant shall be at least 1.3 to 1, except that if the State plan requires all existing major
sources in the nonattainment area to use best available control technology (as defined in section 7479(3) of this title) for the
control of volatile organic compounds, the ratio shall be at least 1.2 to 1.
(3) Enforcement under section 7511d
By December 31, 2000, the State shall submit a plan revision which includes the provisions required under section 7511d
of this title.
Any reference to the term “attainment date” in subsection (b) or (c), which is incorporated by reference into this subsection (d),
shall refer to the attainment date for Severe Areas.
(e) Extreme Areas
Each State in which all or part of an Extreme Area is located shall, with respect to the Extreme Area, make the submissions
described under subsection (d) (relating to Severe Areas), and shall also submit the revisions to the applicable implementation
plan (including the plan items) described under this subsection. The provisions of clause (ii) of subsection (c)(2)(B) (relating
to reductions of less than 3 percent), the provisions of paragaphs 6 (6), (7) and (8) of subsection (c) (relating to de minimus 7
rule and modification of sources), and the provisions of clause (ii) of subsection (b)(1)(A) (relating to reductions of less than 15
percent) shall not apply in the case of an Extreme Area. For any Extreme Area, the terms “major source” and “major stationary
source” includes 8 (in addition to the sources described in section 7602 of this title) any stationary source or group of sources
located within a contiguous area and under common control that emits, or has the potential to emit, at least 10 tons per year
of volatile organic compounds.
(1) Offset requirement
For purposes of satisfying the offset requirements pursuant to this part, the ratio of total emission reductions of VOCs to total
increased emissions of such air pollutant shall be at least 1.5 to 1, except that if the State plan requires all existing major
sources in the nonattainment area to use best available control technology (as defined in section 7479(3) of this title) for the
control of volatile organic compounds, the ratio shall be at least 1.2 to 1.
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(2) Modifications
Any change (as described in section 7411(a)(4) of this title) at a major stationary source which results in any increase in
emissions from any discrete operation, unit, or other pollutant emitting activity at the source shall be considered a modification
for purposes of section 7502(c)(5) of this title and section 7503(a) of this title, except that for purposes of complying with the
offset requirement pursuant to section 7503(a)(1) of this title, any such increase shall not be considered a modification if the
owner or operator of the source elects to offset the increase by a greater reduction in emissions of the air pollutant concerned
from other discrete operations, units, or activities within the source at an internal offset ratio of at least 1.3 to 1. The offset
requirements of this part shall not be applicable in Extreme Areas to a modification of an existing source if such modification
consists of installation of equipment required to comply with the applicable implementation plan, permit, or this chapter.
(3) Use of clean fuels or advanced control technology
For Extreme Areas, a plan revision shall be submitted within 3 years after November 15, 1990, to require, effective 8 years
after November 15, 1990, that each new, modified, and existing electric utility and industrial and commercial boiler which
emits more than 25 tons per year of oxides of nitrogen-(A) burn as its primary fuel natural gas, methanol, or ethanol (or a comparably low polluting fuel), or
(B) use advanced control technology (such as catalytic control technology or other comparably effective control methods)
for reduction of emissions of oxides of nitrogen.
For purposes of this subsection, the term “primary fuel” means the fuel which is used 90 percent or more of the operating
time. This paragraph shall not apply during any natural gas supply emergency (as defined in title III of the Natural Gas
Policy Act of 1978).
(4) Traffic control measures during heavy traffic hours
For Extreme Areas, each implementation plan revision under this subsection may contain provisions establishing traffic
control measures applicable during heavy traffic hours to reduce the use of high polluting vehicles or heavy-duty vehicles,
notwithstanding any other provision of law.
(5) New technologies
The Administrator may, in accordance with section 7410 of this title, approve provisions of an implementation plan for an
Extreme Area which anticipate development of new control techniques or improvement of existing control technologies, and
an attainment demonstration based on such provisions, if the State demonstrates to the satisfaction of the Administrator that-(A) such provisions are not necessary to achieve the incremental emission reductions required during the first 10 years
after November 15, 1990; and
(B) the State has submitted enforceable commitments to develop and adopt contingency measures to be implemented as
set forth herein if the anticipated technologies do not achieve planned reductions.
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Such contingency measures shall be submitted to the Administrator no later than 3 years before proposed implementation
of the plan provisions and approved or disapproved by the Administrator in accordance with section 7410 of this title.
The contingency measures shall be adequate to produce emission reductions sufficient, in conjunction with other approved
plan provisions, to achieve the periodic emission reductions required by subsection (b)(1) or (c)(2) and attainment by
the applicable dates. If the Administrator determines that an Extreme Area has failed to achieve an emission reduction
requirement set forth in subsection (b)(1) or (c)(2), and that such failure is due in whole or part to an inability to fully
implement provisions approved pursuant to this subsection, the Administrator shall require the State to implement the
contingency measures to the extent necessary to assure compliance with subsections (b)(1) and (c)(2).
Any reference to the term “attainment date” in subsection (b), (c), or (d) which is incorporated by reference into this subsection,
shall refer to the attainment date for Extreme Areas.
(f) NOx requirements
(1) The plan provisions required under this subpart for major stationary sources of volatile organic compounds shall also apply
to major stationary sources (as defined in section 7602 of this title and subsections (c), (d), and (e) of this section) of oxides
of nitrogen. This subsection shall not apply in the case of oxides of nitrogen for those sources for which the Administrator
determines (when the Administrator approves a plan or plan revision) that net air quality benefits are greater in the absence
of reductions of oxides of nitrogen from the sources concerned. This subsection shall also not apply in the case of oxides of
nitrogen for-(A) nonattainment areas not within an ozone transport region under section 7511c of this title, if the Administrator determines
(when the Administrator approves a plan or plan revision) that additional reductions of oxides of nitrogen would not contribute
to attainment of the national ambient air quality standard for ozone in the area, or
(B) nonattainment areas within such an ozone transport region if the Administrator determines (when the Administrator
approves a plan or plan revision) that additional reductions of oxides of nitrogen would not produce net ozone air quality
benefits in such region.
The Administrator shall, in the Administrator's determinations, consider the study required under section 7511f of this title.
(2)(A) If the Administrator determines that excess reductions in emissions of NOx would be achieved under paragraph (1), the
Administrator may limit the application of paragraph (1) to the extent necessary to avoid achieving such excess reductions.
(B) For purposes of this paragraph, excess reductions in emissions of NOx are emission reductions for which the Administrator
determines that net air quality benefits are greater in the absence of such reductions. Alternatively, for purposes of this paragraph,
excess reductions in emissions of NOx are, for-(i) nonattainment areas not within an ozone transport region under section 7511c of this title, emission reductions that the
Administrator determines would not contribute to attainment of the national ambient air quality standard for ozone in the
area, or
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(ii) nonattainment areas within such ozone transport region, emission reductions that the Administrator determines would
not produce net ozone air quality benefits in such region.
(3) At any time after the final report under section 7511f of this title is submitted to Congress, a person may petition the
Administrator for a determination under paragraph (1) or (2) with respect to any nonattainment area or any ozone transport
region under section 7511c of this title. The Administrator shall grant or deny such petition within 6 months after its filing
with the Administrator.
(g) Milestones
(1) Reductions in emissions
6 years after November 15, 1990, and at intervals of every 3 years thereafter, the State shall determine whether each
nonattainment area (other than an area classified as Marginal or Moderate) has achieved a reduction in emissions during the
preceding intervals equivalent to the total emission reductions required to be achieved by the end of such interval pursuant
to subsection (b)(1) and the corresponding requirements of subsections (c)(2)(B) and (C), (d), and (e). Such reduction shall
be referred to in this section as an applicable milestone.
(2) Compliance demonstration
For each nonattainment area referred to in paragraph (1), not later than 90 days after the date on which an applicable milestone
occurs (not including an attainment date on which a milestone occurs in cases where the standard has been attained), each State
in which all or part of such area is located shall submit to the Administrator a demonstration that the milestone has been met.
A demonstration under this paragraph shall be submitted in such form and manner, and shall contain such information and
analysis, as the Administrator shall require, by rule. The Administrator shall determine whether or not a State's demonstration
is adequate within 90 days after the Administrator's receipt of a demonstration which contains the information and analysis
required by the Administrator.
(3) Serious and Severe Areas; State election
If a State fails to submit a demonstration under paragraph (2) for any Serious or Severe Area within the required period or
if the Administrator determines that the area has not met any applicable milestone, the State shall elect, within 90 days after
such failure or determination-(A) to have the area reclassified to the next higher classification,
(B) to implement specific additional measures adequate, as determined by the Administrator, to meet the next milestone
as provided in the applicable contingency plan, or
(C) to adopt an economic incentive program as described in paragraph (4).
If the State makes an election under subparagraph (B), the Administrator shall, within 90 days after the election, review
such plan and shall, if the Administrator finds the contingency plan inadequate, require further measures necessary to meet
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such milestone. Once the State makes an election, it shall be deemed accepted by the Administrator as meeting the election
requirement. If the State fails to make an election required under this paragraph within the required 90-day period or within
6 months thereafter, the area shall be reclassified to the next higher classification by operation of law at the expiration of
such 6-month period. Within 12 months after the date required for the State to make an election, the State shall submit a
revision of the applicable implementation plan for the area that meets the requirements of this paragraph. The Administrator
shall review such plan revision and approve or disapprove the revision within 9 months after the date of its submission.
(4) Economic incentive program
(A) An economic incentive program under this paragraph shall be consistent with rules published by the Administrator and
sufficient, in combination with other elements of the State plan, to achieve the next milestone. The State program may include
a nondiscriminatory system, consistent with applicable law regarding interstate commerce, of State established emissions fees
or a system of marketable permits, or a system of State fees on sale or manufacture of products the use of which contributes to
ozone formation, or any combination of the foregoing or other similar measures. The program may also include incentives and
requirements to reduce vehicle emissions and vehicle miles traveled in the area, including any of the transportation control
measures identified in section 7408(f) of this title.
(B) Within 2 years after November 15, 1990, the Administrator shall publish rules for the programs to be adopted pursuant
to subparagraph (A). Such rules shall include model plan provisions which may be adopted for reducing emissions from
permitted stationary sources, area sources, and mobile sources. The guidelines shall require that any revenues generated by
the plan provisions adopted pursuant to subparagraph (A) shall be used by the State for any of the following:
(i) Providing incentives for achieving emission reductions.
(ii) Providing assistance for the development of innovative technologies for the control of ozone air pollution and for the
development of lower-polluting solvents and surface coatings. Such assistance shall not provide for the payment of more
than 75 percent of either the costs of any project to develop such a technology or the costs of development of a lowerpolluting solvent or surface coating.
(iii) Funding the administrative costs of State programs under this chapter. Not more than 50 percent of such revenues
may be used for purposes of this clause.
(5) Extreme Areas
If a State fails to submit a demonstration under paragraph (2) for any Extreme Area within the required period, or if the
Administrator determines that the area has not met any applicable milestone, the State shall, within 9 months after such
failure or determination, submit a plan revision to implement an economic incentive program which meets the requirements
of paragraph (4). The Administrator shall review such plan revision and approve or disapprove the revision within 9 months
after the date of its submission.
(h) Rural transport areas
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(1) Notwithstanding any other provision of section 7511 of this title or this section, a State containing an ozone nonattainment
area that does not include, and is not adjacent to, any part of a Metropolitan Statistical Area or, where one exists, a Consolidated
Metropolitan Statistical Area (as defined by the United States Bureau of the Census), which area is treated by the Administrator,
in the Administrator's discretion, as a rural transport area within the meaning of paragraph (2), shall be treated by operation
of law as satisfying the requirements of this section if it makes the submissions required under subsection (a) of this section
(relating to marginal areas).
(2) The Administrator may treat an ozone nonattainment area as a rural transport area if the Administrator finds that sources of
VOC (and, where the Administrator determines relevant, NOx) emissions within the area do not make a significant contribution
to the ozone concentrations measured in the area or in other areas.
(i) Reclassified areas
Each State containing an ozone nonattainment area reclassified under section 7511(b)(2) of this title shall meet such requirements
of subsections (b) through (d) of this section as may be applicable to the area as reclassified, according to the schedules prescribed
in connection with such requirements, except that the Administrator may adjust any applicable deadlines (other than attainment
dates) to the extent such adjustment is necessary or appropriate to assure consistency among the required submissions.
(j) Multi-State ozone nonattainment areas
(1) Coordination among States
Each State in which there is located a portion of a single ozone nonattainment area which covers more than one State
(hereinafter in this section referred to as a “multi-State ozone nonattainment area”) shall-(A) take all reasonable steps to coordinate, substantively and procedurally, the revisions and implementation of State
implementation plans applicable to the nonattainment area concerned; and
(B) use photochemical grid modeling or any other analytical method determined by the Administrator, in his discretion,
to be at least as effective.
The Administrator may not approve any revision of a State implementation plan submitted under this part for a State in
which part of a multi-State ozone nonattainment area is located if the plan revision for that State fails to comply with the
requirements of this subsection.
(2) Failure to demonstrate attainment
If any State in which there is located a portion of a multi-State ozone nonattainment area fails to provide a demonstration
of attainment of the national ambient air quality standard for ozone in that portion within the required period, the State
may petition the Administrator to make a finding that the State would have been able to make such demonstration but for
the failure of one or more other States in which other portions of the area are located to commit to the implementation of
all measures required under this section (relating to plan submissions and requirements for ozone nonattainment areas). If
the Administrator makes such finding, the provisions of section 7509 of this title (relating to sanctions) shall not apply, by
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reason of the failure to make such demonstration, in the portion of the multi-State ozone nonattainment area within the State
submitting such petition.
CREDIT(S)
(July 14, 1955, c. 360, Title I, § 182, as added Pub.L. 101-549, Title I, § 103, Nov. 15, 1990, 104 Stat. 2426; amended Pub.L.
104-70, § 1, Dec. 23, 1995, 109 Stat. 773.)

Footnotes
So in original. Probably should be “subparagraph”.
1
So in original. Probably should be section “7625”.
2
So in original. Probably should be “increased”.
3
So in original. No subpar. (B) has been enacted.
4
So in original. Probably should be “subsections”.
5
So in original. Probably should be “paragraphs”.
6
So in original. Probably should be “de minimis”.
7
So in original. Probably should be “include”.
8
42 U.S.C.A. § 7511a, 42 USCA § 7511a
Current through P.L. 116-91.
End of Document
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United States Code Annotated
Title 42. The Public Health and Welfare
Chapter 85. Air Pollution Prevention and Control (Refs & Annos)
Subchapter III. General Provisions
42 U.S.C.A. § 7607
§ 7607. Administrative proceedings and judicial review
Currentness
(a) Administrative subpenas; confidentiality; witnesses
In connection with any determination under section 7410(f) of this title, or for purposes of obtaining information under section
7521(b)(4) 1 or 7545(c)(3) of this title, any investigation, monitoring, reporting requirement, entry, compliance inspection, or
administrative enforcement proceeding under the 2 chapter (including but not limited to section 7413, section 7414, section
7420, section 7429, section 7477, section 7524, section 7525, section 7542, section 7603, or section 7606 of this title),, 3 the
Administrator may issue subpenas for the attendance and testimony of witnesses and the production of relevant papers, books,
and documents, and he may administer oaths. Except for emission data, upon a showing satisfactory to the Administrator by such
owner or operator that such papers, books, documents, or information or particular part thereof, if made public, would divulge
trade secrets or secret processes of such owner or operator, the Administrator shall consider such record, report, or information
or particular portion thereof confidential in accordance with the purposes of section 1905 of Title 18, except that such paper,
book, document, or information may be disclosed to other officers, employees, or authorized representatives of the United States
concerned with carrying out this chapter, to persons carrying out the National Academy of Sciences' study and investigation
provided for in section 7521(c) of this title, or when relevant in any proceeding under this chapter. Witnesses summoned shall
be paid the same fees and mileage that are paid witnesses in the courts of the United States. In case of contumacy or refusal
to obey a subpena served upon any person under this subparagraph 4 , the district court of the United States for any district
in which such person is found or resides or transacts business, upon application by the United States and after notice to such
person, shall have jurisdiction to issue an order requiring such person to appear and give testimony before the Administrator
to appear and produce papers, books, and documents before the Administrator, or both, and any failure to obey such order of
the court may be punished by such court as a contempt thereof.
(b) Judicial review
(1) A petition for review of action of the Administrator in promulgating any national primary or secondary ambient air quality
standard, any emission standard or requirement under section 7412 of this title, any standard of performance or requirement
under section 7411 of this title,, 3 any standard under section 7521 of this title (other than a standard required to be prescribed
under section 7521(b)(1) of this title), any determination under section 7521(b)(5) 1 of this title, any control or prohibition
under section 7545 of this title, any standard under section 7571 of this title, any rule issued under section 7413, 7419, or under
section 7420 of this title, or any other nationally applicable regulations promulgated, or final action taken, by the Administrator
under this chapter may be filed only in the United States Court of Appeals for the District of Columbia. A petition for review
of the Administrator's action in approving or promulgating any implementation plan under section 7410 of this title or section
7411(d) of this title, any order under section 7411(j) of this title, under section 7412 of this title, under section 7419 of this title,
or under section 7420 of this title, or his action under section 1857c-10(c)(2)(A), (B), or (C) of this title (as in effect before
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August 7, 1977) or under regulations thereunder, or revising regulations for enhanced monitoring and compliance certification
programs under section 7414(a)(3) of this title, or any other final action of the Administrator under this chapter (including any
denial or disapproval by the Administrator under subchapter I) which is locally or regionally applicable may be filed only in
the United States Court of Appeals for the appropriate circuit. Notwithstanding the preceding sentence a petition for review of
any action referred to in such sentence may be filed only in the United States Court of Appeals for the District of Columbia
if such action is based on a determination of nationwide scope or effect and if in taking such action the Administrator finds
and publishes that such action is based on such a determination. Any petition for review under this subsection shall be filed
within sixty days from the date notice of such promulgation, approval, or action appears in the Federal Register, except that
if such petition is based solely on grounds arising after such sixtieth day, then any petition for review under this subsection
shall be filed within sixty days after such grounds arise. The filing of a petition for reconsideration by the Administrator of any
otherwise final rule or action shall not affect the finality of such rule or action for purposes of judicial review nor extend the
time within which a petition for judicial review of such rule or action under this section may be filed, and shall not postpone
the effectiveness of such rule or action.
(2) Action of the Administrator with respect to which review could have been obtained under paragraph (1) shall not be subject to
judicial review in civil or criminal proceedings for enforcement. Where a final decision by the Administrator defers performance
of any nondiscretionary statutory action to a later time, any person may challenge the deferral pursuant to paragraph (1).
(c) Additional evidence
In any judicial proceeding in which review is sought of a determination under this chapter required to be made on the record
after notice and opportunity for hearing, if any party applies to the court for leave to adduce additional evidence, and shows to
the satisfaction of the court that such additional evidence is material and that there were reasonable grounds for the failure to
adduce such evidence in the proceeding before the Administrator, the court may order such additional evidence (and evidence
in rebuttal thereof) to be taken before the Administrator, in such manner and upon such terms and conditions as to 5 the court
may deem proper. The Administrator may modify his findings as to the facts, or make new findings, by reason of the additional
evidence so taken and he shall file such modified or new findings, and his recommendation, if any, for the modification or
setting aside of his original determination, with the return of such additional evidence.
(d) Rulemaking
(1) This subsection applies to-(A) the promulgation or revision of any national ambient air quality standard under section 7409 of this title,
(B) the promulgation or revision of an implementation plan by the Administrator under section 7410(c) of this title,
(C) the promulgation or revision of any standard of performance under section 7411 of this title, or emission standard or
limitation under section 7412(d) of this title, any standard under section 7412(f) of this title, or any regulation under section
7412(g)(1)(D) and (F) of this title, or any regulation under section 7412(m) or (n) of this title,
(D) the promulgation of any requirement for solid waste combustion under section 7429 of this title,
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(E) the promulgation or revision of any regulation pertaining to any fuel or fuel additive under section 7545 of this title,
(F) the promulgation or revision of any aircraft emission standard under section 7571 of this title,
(G) the promulgation or revision of any regulation under subchapter IV-A (relating to control of acid deposition),
(H) promulgation or revision of regulations pertaining to primary nonferrous smelter orders under section 7419 of this title
(but not including the granting or denying of any such order),
(I) promulgation or revision of regulations under subchapter VI of (relating to stratosphere and ozone protection),
(J) promulgation or revision of regulations under part C of subchapter I (relating to prevention of significant deterioration
of air quality and protection of visibility),
(K) promulgation or revision of regulations under section 7521 of this title and test procedures for new motor vehicles or
engines under section 7525 of this title, and the revision of a standard under section 7521(a)(3) of this title,
(L) promulgation or revision of regulations for noncompliance penalties under section 7420 of this title,
(M) promulgation or revision of any regulations promulgated under section 7541 of this title (relating to warranties and
compliance by vehicles in actual use),
(N) action of the Administrator under section 7426 of this title (relating to interstate pollution abatement),
(O) the promulgation or revision of any regulation pertaining to consumer and commercial products under section 7511b(e)
of this title,
(P) the promulgation or revision of any regulation pertaining to field citations under section 7413(d)(3) of this title,
(Q) the promulgation or revision of any regulation pertaining to urban buses or the clean-fuel vehicle, clean-fuel fleet, and
clean fuel programs under part C of subchapter II,
(R) the promulgation or revision of any regulation pertaining to nonroad engines or nonroad vehicles under section 7547
of this title,
(S) the promulgation or revision of any regulation relating to motor vehicle compliance program fees under section 7552
of this title,

WESTLAW © 2020 Thomson Reuters. No claim to original U.S. Government Works.

ADD063

3

USCA Case #19-1231

Document #1824155

§ 7607. Administrative proceedings and judicial review, 42 USCA § 7607

Filed: 01/14/2020

Page 67 of 80

(T) the promulgation or revision of any regulation under subchapter IV-A (relating to acid deposition),
(U) the promulgation or revision of any regulation under section 7511b(f) of this title pertaining to marine vessels, and
(V) such other actions as the Administrator may determine.
The provisions of section 553 through 557 and section 706 of Title 5 shall not, except as expressly provided in this subsection,
apply to actions to which this subsection applies. This subsection shall not apply in the case of any rule or circumstance referred
to in subparagraphs (A) or (B) of subsection 553(b) of Title 5.
(2) Not later than the date of proposal of any action to which this subsection applies, the Administrator shall establish a
rulemaking docket for such action (hereinafter in this subsection referred to as a “rule”). Whenever a rule applies only within
a particular State, a second (identical) docket shall be simultaneously established in the appropriate regional office of the
Environmental Protection Agency.
(3) In the case of any rule to which this subsection applies, notice of proposed rulemaking shall be published in the Federal
Register, as provided under section 553(b) of Title 5, shall be accompanied by a statement of its basis and purpose and shall
specify the period available for public comment (hereinafter referred to as the “comment period”). The notice of proposed
rulemaking shall also state the docket number, the location or locations of the docket, and the times it will be open to public
inspection. The statement of basis and purpose shall include a summary of-(A) the factual data on which the proposed rule is based;
(B) the methodology used in obtaining the data and in analyzing the data; and
(C) the major legal interpretations and policy considerations underlying the proposed rule.
The statement shall also set forth or summarize and provide a reference to any pertinent findings, recommendations, and
comments by the Scientific Review Committee established under section 7409(d) of this title and the National Academy of
Sciences, and, if the proposal differs in any important respect from any of these recommendations, an explanation of the reasons
for such differences. All data, information, and documents referred to in this paragraph on which the proposed rule relies shall
be included in the docket on the date of publication of the proposed rule.
(4)(A) The rulemaking docket required under paragraph (2) shall be open for inspection by the public at reasonable times
specified in the notice of proposed rulemaking. Any person may copy documents contained in the docket. The Administrator
shall provide copying facilities which may be used at the expense of the person seeking copies, but the Administrator may waive
or reduce such expenses in such instances as the public interest requires. Any person may request copies by mail if the person
pays the expenses, including personnel costs to do the copying.
(B)(i) Promptly upon receipt by the agency, all written comments and documentary information on the proposed rule received
from any person for inclusion in the docket during the comment period shall be placed in the docket. The transcript of public
hearings, if any, on the proposed rule shall also be included in the docket promptly upon receipt from the person who transcribed
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such hearings. All documents which become available after the proposed rule has been published and which the Administrator
determines are of central relevance to the rulemaking shall be placed in the docket as soon as possible after their availability.
(ii) The drafts of proposed rules submitted by the Administrator to the Office of Management and Budget for any interagency
review process prior to proposal of any such rule, all documents accompanying such drafts, and all written comments thereon
by other agencies and all written responses to such written comments by the Administrator shall be placed in the docket no later
than the date of proposal of the rule. The drafts of the final rule submitted for such review process prior to promulgation and
all such written comments thereon, all documents accompanying such drafts, and written responses thereto shall be placed in
the docket no later than the date of promulgation.
(5) In promulgating a rule to which this subsection applies (i) the Administrator shall allow any person to submit written
comments, data, or documentary information; (ii) the Administrator shall give interested persons an opportunity for the oral
presentation of data, views, or arguments, in addition to an opportunity to make written submissions; (iii) a transcript shall be
kept of any oral presentation; and (iv) the Administrator shall keep the record of such proceeding open for thirty days after
completion of the proceeding to provide an opportunity for submission of rebuttal and supplementary information.
(6)(A) The promulgated rule shall be accompanied by (i) a statement of basis and purpose like that referred to in paragraph
(3) with respect to a proposed rule and (ii) an explanation of the reasons for any major changes in the promulgated rule from
the proposed rule.
(B) The promulgated rule shall also be accompanied by a response to each of the significant comments, criticisms, and new
data submitted in written or oral presentations during the comment period.
(C) The promulgated rule may not be based (in part or whole) on any information or data which has not been placed in the
docket as of the date of such promulgation.
(7)(A) The record for judicial review shall consist exclusively of the material referred to in paragraph (3), clause (i) of paragraph
(4)(B), and subparagraphs (A) and (B) of paragraph (6).
(B) Only an objection to a rule or procedure which was raised with reasonable specificity during the period for public comment
(including any public hearing) may be raised during judicial review. If the person raising an objection can demonstrate to the
Administrator that it was impracticable to raise such objection within such time or if the grounds for such objection arose after
the period for public comment (but within the time specified for judicial review) and if such objection is of central relevance
to the outcome of the rule, the Administrator shall convene a proceeding for reconsideration of the rule and provide the same
procedural rights as would have been afforded had the information been available at the time the rule was proposed. If the
Administrator refuses to convene such a proceeding, such person may seek review of such refusal in the United States court of
appeals for the appropriate circuit (as provided in subsection (b)). Such reconsideration shall not postpone the effectiveness of
the rule. The effectiveness of the rule may be stayed during such reconsideration, however, by the Administrator or the court
for a period not to exceed three months.
(8) The sole forum for challenging procedural determinations made by the Administrator under this subsection shall be in the
United States court of appeals for the appropriate circuit (as provided in subsection (b)) at the time of the substantive review
of the rule. No interlocutory appeals shall be permitted with respect to such procedural determinations. In reviewing alleged
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procedural errors, the court may invalidate the rule only if the errors were so serious and related to matters of such central
relevance to the rule that there is a substantial likelihood that the rule would have been significantly changed if such errors
had not been made.
(9) In the case of review of any action of the Administrator to which this subsection applies, the court may reverse any such
action found to be-(A) arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law;
(B) contrary to constitutional right, power, privilege, or immunity;
(C) in excess of statutory jurisdiction, authority, or limitations, or short of statutory right; or
(D) without observance of procedure required by law, if (i) such failure to observe such procedure is arbitrary or capricious,
(ii) the requirement of paragraph (7)(B) has been met, and (iii) the condition of the last sentence of paragraph (8) is met.
(10) Each statutory deadline for promulgation of rules to which this subsection applies which requires promulgation less than
six months after date of proposal may be extended to not more than six months after date of proposal by the Administrator
upon a determination that such extension is necessary to afford the public, and the agency, adequate opportunity to carry out
the purposes of this subsection.
(11) The requirements of this subsection shall take effect with respect to any rule the proposal of which occurs after ninety
days after August 7, 1977.
(e) Other methods of judicial review not authorized
Nothing in this chapter shall be construed to authorize judicial review of regulations or orders of the Administrator under this
chapter, except as provided in this section.
(f) Costs
In any judicial proceeding under this section, the court may award costs of litigation (including reasonable attorney and expert
witness fees) whenever it determines that such award is appropriate.
(g) Stay, injunction, or similar relief in proceedings relating to noncompliance penalties
In any action respecting the promulgation of regulations under section 7420 of this title or the administration or enforcement
of section 7420 of this title no court shall grant any stay, injunctive, or similar relief before final judgment by such court in
such action.
(h) Public participation
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It is the intent of Congress that, consistent with the policy of subchapter II of chapter 5 of Title 5, the Administrator in
promulgating any regulation under this chapter, including a regulation subject to a deadline, shall ensure a reasonable period
for public participation of at least 30 days, except as otherwise expressly provided in section 6 7407(d), 7502(a), 7511(a) and
(b), and 7512(a) and (b) of this title.
CREDIT(S)
(July 14, 1955, c. 360, Title III, § 307, as added Pub.L. 91-604, § 12(a), Dec. 31, 1970, 84 Stat. 1707; amended Pub.L. 92-157,
Title III, § 302(a), Nov. 18, 1971, 85 Stat. 464; Pub.L. 93-319, § 6(c), June 22, 1974, 88 Stat. 259; Pub.L. 95-95, Title III, §§
303(d), 305(a), (c), (f) to (h), Aug. 7, 1977, 91 Stat. 772, 776, 777; Pub.L. 95-190, § 14(a)(79), (80), Nov. 16, 1977, 91 Stat.
1404; Pub.L. 101-549, Title I, §§ 108(p), 110(5), Title III, § 302(g), (h), Title VII, §§ 702(c), 703, 706, 707(h), 710(b), Nov.
15, 1990, 104 Stat. 2469, 2470, 2574, 2681-2684.)

Footnotes
Repealed. See References in Text notes set out under this section.
1
So in original. Probably should be “this”.
2
So in original.
3
So in original. Probably should be “subsection,”.
4
So in original. The word “to” probably should not appear.
5
So in original. Probably should be “sections”.
6
42 U.S.C.A. § 7607, 42 USCA § 7607
Current through P.L. 116-91.
End of Document
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Code of Federal Regulations
Title 40. Protection of Environment
Chapter I. Environmental Protection Agency (Refs & Annos)
Subchapter C. Air Programs
Part 58. Ambient Air Quality Surveillance (Refs & Annos)
40 C.F.R. Pt. 58, App. D
APPENDIX D TO PART 58—NETWORK DESIGN CRITERIA FOR AMBIENT AIR QUALITY MONITORING
Effective: December 30, 2016
Currentness
1. Monitoring Objectives and Spatial Scales
2. General Monitoring Requirements
3. Design Criteria for NCore Sites
4. Pollutant–Specific Design Criteria for SLAMS Sites
5. Design Criteria for Photochemical Assessment Monitoring Stations (PAMS)
6. References
1. Monitoring Objectives and Spatial Scales
The purpose of this appendix is to describe monitoring objectives and general criteria to be applied in establishing the
required SLAMS ambient air quality monitoring stations and for choosing general locations for additional monitoring
sites. This appendix also describes specific requirements for the number and location of FRM, FEM, and ARM sites
for specific pollutants, NCore multipollutant sites, PM10 mass sites, PM2.5 mass sites, chemically-speciated PM2.5 sites,
and O3 precursor measurements sites (PAMS). These criteria will be used by EPA in evaluating the adequacy of the air
pollutant monitoring networks.
1.1 Monitoring Objectives. The ambient air monitoring networks must be designed to meet three basic monitoring
objectives. These basic objectives are listed below. The appearance of any one objective in the order of this list is not
based upon a prioritized scheme. Each objective is important and must be considered individually.
(a) Provide air pollution data to the general public in a timely manner. Data can be presented to the public in a number
of attractive ways including through air quality maps, newspapers, Internet sites, and as part of weather forecasts and
public advisories.
(b) Support compliance with ambient air quality standards and emissions strategy development. Data from FRM,
FEM, and ARM monitors for NAAQS pollutants will be used for comparing an area's air pollution levels against the
NAAQS. Data from monitors of various types can be used in the development of attainment and maintenance plans.
SLAMS, and especially NCore station data, will be used to evaluate the regional air quality models used in developing
emission strategies, and to track trends in air pollution abatement control measures' impact on improving air quality.
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Full monitoring requirements apply separately to each affected State or local agency in the absence of an agreement
between the affected agencies and the EPA Regional Administrator.
3. Design Criteria for NCore Sites
(a) Each State (i.e. the fifty States, District of Columbia, Puerto Rico, and the Virgin Islands) is required to operate at
least one NCore site. States may delegate this requirement to a local agency. States with many MSAs often also have
multiple air sheds with unique characteristics and, often, elevated air pollution. These States include, at a minimum,
California, Florida, Illinois, Michigan, New York, North Carolina, Ohio, Pennsylvania, and Texas. These States are
required to identify one to two additional NCore sites in order to account for their unique situations. These additional
sites shall be located to avoid proximity to large emission sources. Any State or local agency can propose additional
candidate NCore sites or modifications to these requirements for approval by the Administrator. The NCore locations
should be leveraged with other multipollutant air monitoring sites including PAMS sites, National Air Toxics Trends
Stations (NATTS) sites, CASTNET sites, and STN sites. Site leveraging includes using the same monitoring platform
and equipment to meet the objectives of the variety of programs where possible and advantageous.
(b) The NCore sites must measure, at a minimum, PM2.5 particle mass using continuous and integrated/filter-based
samplers, speciated PM2.5, PM10–2.5 particle mass, O3, SO2, CO, NO/NOY, wind speed, wind direction, relative
humidity, and ambient temperature.
(1) Although the measurement of NOy is required in support of a number of monitoring objectives, available commercial
instruments may indicate little difference in their measurement of NOy compared to the conventional measurement of
NOX, particularly in areas with relatively fresh sources of nitrogen emissions. Therefore, in areas with negligible expected
difference between NOy and NOX measured concentrations, the Administrator may allow for waivers that permit NOX
monitoring to be substituted for the required NOy monitoring at applicable NCore sites.
(2) The EPA recognizes that, in some cases, the physical location of the NCore site may not be suitable for representative
meteorological measurements due to the site's physical surroundings. It is also possible that nearby meteorological
measurements may be able to fulfill this data need. In these cases, the requirement for meteorological monitoring can
be waived by the Administrator.
(c) [Reserved by 75 FR 81137]
(d) Siting criteria are provided for urban and rural locations. Sites with significant historical records that do not meet
siting criteria may be approved as NCore by the Administrator. Sites with the suite of NCore measurements that are
explicitly designed for other monitoring objectives are exempt from these siting criteria (e.g., a near-roadway site).
(1) Urban NCore stations are to be generally located at urban or neighborhood scale to provide representative
concentrations of exposure expected throughout the metropolitan area; however, a middle-scale site may be acceptable
in cases where the site can represent many such locations throughout a metropolitan area.
(2) Rural NCore stations are to be located to the maximum extent practicable at a regional or larger scale away from
any large local emission source, so that they represent ambient concentrations over an extensive area.
4. Pollutant–Specific Design Criteria for SLAMS Sites
4.1 Ozone (O3) Design Criteria. (a) State, and where appropriate, local agencies must operate O3 sites for various
locations depending upon area size (in terms of population and geographic characteristics) and typical peak
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concentrations (expressed in percentages below, or near the O3 NAAQS). Specific SLAMS O3 site minimum
requirements are included in Table D–2 of this appendix. The NCore sites are expected to complement the O3 data
collection that takes place at single-pollutant SLAMS sites, and both types of sites can be used to meet the network
minimum requirements. The total number of O3 sites needed to support the basic monitoring objectives of public data
reporting, air quality mapping, compliance, and understanding O3-related atmospheric processes will include more
sites than these minimum numbers required in Table D–2 of this appendix. The EPA Regional Administrator and the
responsible State or local air monitoring agency must work together to design and/or maintain the most appropriate O3
network to service the variety of data needs in an area.
TABLE D-2 OF APPENDIX D TO PART 58—SLAMS
MINIMUM O3 MONITORING REQUIREMENTS

of any O3 NAAQS 3

Most recent 3year design value
concentrations <85% of

>10 million.........................................

4

2

4–10 million........................................

3

1

350,000–<4 million.............................

2

1

50,000–<350,000 5 ..............................

1

0

MSA population 1 , 2

Most recent 3-year design
value concentrations ≥85%

any O3 NAAQS 3 , 4

(b) Within an O3 network, at least one O3 site for each MSA, or CSA if multiple MSAs are involved, must be designed to
record the maximum concentration for that particular metropolitan area. More than one maximum concentration site
may be necessary in some areas. Table D–2 of this appendix does not account for the full breadth of additional factors
that would be considered in designing a complete O3 monitoring program for an area. Some of these additional factors
include geographic size, population density, complexity of terrain and meteorology, adjacent O3 monitoring programs,
air pollution transport from neighboring areas, and measured air quality in comparison to all forms of the O3 NAAQS
(i.e., 8–hour and 1–hour forms). Networks must be designed to account for all of these area characteristics. Network
designs must be re-examined in periodic network assessments. Deviations from the above O3 requirements are allowed
if approved by the EPA Regional Administrator.
(c) The appropriate spatial scales for O3 sites are neighborhood, urban, and regional. Since O3 requires appreciable
formation time, the mixing of reactants and products occurs over large volumes of air, and this reduces the importance
of monitoring small scale spatial variability.
(1) Neighborhood scale—Measurements in this category represent conditions throughout some reasonably
homogeneous urban sub-region, with dimensions of a few kilometers. Homogeneity refers to pollutant concentrations.
Neighborhood scale data will provide valuable information for developing, testing, and revising concepts and models
that describe urban/regional concentration patterns. These data will be useful to the understanding and definition of
processes that take periods of hours to occur and hence involve considerable mixing and transport. Under stagnation
conditions, a site located in the neighborhood scale may also experience peak concentration levels within a metropolitan
area.
(2) Urban scale—Measurement in this scale will be used to estimate concentrations over large portions of an urban area
with dimensions of several kilometers to 50 or more kilometers. Such measurements will be used for determining trends,
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and designing area-wide control strategies. The urban scale sites would also be used to measure high concentrations
downwind of the area having the highest precursor emissions.
(3) Regional scale—This scale of measurement will be used to typify concentrations over large portions of a metropolitan
area and even larger areas with dimensions of as much as hundreds of kilometers. Such measurements will be useful for
assessing the O3 that is transported to and from a metropolitan area, as well as background concentrations. In some
situations, particularly when considering very large metropolitan areas with complex source mixtures, regional scale sites
can be the maximum concentration location.
(d) EPA's technical guidance documents on O3 monitoring network design should be used to evaluate the adequacy of
each existing O3 monitor, to relocate an existing site, or to locate any new O3 sites.
(e) For locating a neighborhood scale site to measure typical city concentrations, a reasonably homogeneous
geographical area near the center of the region should be selected which is also removed from the influence of major
NOX sources. For an urban scale site to measure the high concentration areas, the emission inventories should be used to
define the extent of the area of important nonmethane hydrocarbons and NOX emissions. The meteorological conditions
that occur during periods of maximum photochemical activity should be determined. These periods can be identified by
examining the meteorological conditions that occur on the highest O3 air quality days. Trajectory analyses, an evaluation
of wind and emission patterns on high O3 days, can also be useful in evaluating an O3 monitoring network. In areas
without any previous O3 air quality measurements, meteorological and O3 precursor emissions information would be
useful.
(f) Once the meteorological and air quality data are reviewed, the prospective maximum concentration monitor site
should be selected in a direction from the city that is most likely to observe the highest O3 concentrations, more
specifically, downwind during periods of photochemical activity. In many cases, these maximum concentration O3 sites
will be located 10 to 30 miles or more downwind from the urban area where maximum O3 precursor emissions originate.
The downwind direction and appropriate distance should be determined from historical meteorological data collected on
days which show the potential for producing high O3 levels. Monitoring agencies are to consult with their EPA Regional
Office when considering siting a maximum O3 concentration site.
(g) In locating a neighborhood scale site which is to measure high concentrations, the same procedures used for the urban
scale are followed except that the site should be located closer to the areas bordering on the center city or slightly further
downwind in an area of high density population.
(h) For regional scale background monitoring sites, similar meteorological analysis as for the maximum concentration
sites may also inform the decisions for locating regional scale sites. Regional scale sites may be located to provide data
on O3 transport between cities, as background sites, or for other data collection purposes. Consideration of both area
characteristics, such as meteorology, and the data collection objectives, such as transport, must be jointly considered for
a regional scale site to be useful.
(i) Ozone monitoring is required at SLAMS monitoring sites only during the seasons of the year that are conducive to O3
formation (i.e., “ozone season”) as described below in Table D–3 of this appendix. These O3 seasons are also identified in
the AQS files on a state-by-state basis. Deviations from the O3 monitoring season must be approved by the EPA Regional
Administrator. These requests will be reviewed by Regional Administrators taking into consideration, at a minimum,
the frequency of out-of-season O3 NAAQS exceedances, as well as occurrences of the Moderate air quality index level,
regional consistency, and logistical issues such as site access. Any deviations based on the Regional Administrator's
waiver of requirements must be described in the annual monitoring network plan and updated in AQS. Changes to
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the O3 monitoring season requirements in Table D–3 revoke all previously approved Regional Administrator waivers.
Requests for monitoring season deviations must be accompanied by relevant supporting information. Information on
how to analyze O3 data to support a change to the O3 season in support of the 8–hour standard for the entire network
in a specific state can be found in reference 8 to this appendix. Ozone monitors at NCore stations are required to be
operated year-round (January to December).
Table D-3 1 to Appendix D of part 58. Ozone Monitoring Season by state
State

Begin Month

End Month

Alabama..........................................................................March......................................

October.

Alaska............................................................................. April........................................

October.

Arizona........................................................................... January....................................

December.

Arkansas......................................................................... March......................................

November.

California........................................................................ January....................................

December.

Colorado......................................................................... January....................................

December.

Connecticut..................................................................... March......................................

September.

Delaware......................................................................... March......................................

October.

District of Columbia....................................................... March......................................

October.

Florida............................................................................ January....................................

December.

Georgia........................................................................... March......................................

October.

Hawaii............................................................................. January....................................

December.

Idaho............................................................................... April........................................

September.

Illinois............................................................................. March......................................

October.

Indiana............................................................................ March......................................

October.

Iowa................................................................................ March......................................

October.

Kansas............................................................................ March......................................

October.

Kentucky.........................................................................March......................................

October.

Louisiana (Northern) AQCR 019, 022............................ March......................................

October.

Louisiana (Southern) AQCR 106................................... January....................................

December.

Maine.............................................................................. April........................................

September.

Maryland........................................................................ March......................................

October.

Massachusetts................................................................. March......................................

September.
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Michigan......................................................................... March......................................

October.

Minnesota....................................................................... March......................................

October.

Mississippi....................................................................... March......................................

October.

Missouri.......................................................................... March......................................

October.

Montana......................................................................... April........................................

September.

Nebraska......................................................................... March......................................

October.

Nevada............................................................................ January....................................

December.

New Hampshire.............................................................. March......................................

September.

New Jersey...................................................................... March......................................

October.

New Mexico.................................................................... January....................................

December.

New York....................................................................... March......................................

October.

North Carolina............................................................... March......................................

October.

North Dakota................................................................. March......................................

September.

Ohio................................................................................ March......................................

October.

Oklahoma....................................................................... March......................................

November.

Oregon............................................................................ May.........................................

September.

Pennsylvania................................................................... March......................................

October.

Puerto Rico..................................................................... January....................................

December.

Rhode Island.................................................................. March......................................

September.

South Carolina................................................................March......................................

October.

South Dakota................................................................. March......................................

October.

Tennessee........................................................................ March......................................

October.

Texas (Northern) AQCR 022, 210, 211, 212, 215, 217, March......................................
218...................................................................................

November.

Texas (Southern) AQCR 106, 153, 213, 214, 216............ January....................................

December.

Utah................................................................................ January....................................

December.

Vermont.......................................................................... April........................................

September.

Virginia........................................................................... March......................................

October.

Washington..................................................................... May.........................................

September.
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West Virginia.................................................................. March......................................

October.

Wisconsin........................................................................ March......................................

October 15.

Wyoming.........................................................................January....................................

September.

American Samoa.............................................................January....................................

December.

Guam.............................................................................. January....................................

December.

Virgin Islands.................................................................. January....................................

December.

4.2 Carbon Monoxide (CO) Design Criteria
4.2.1 General Requirements. (a) Except as provided in subsection (b), one CO monitor is required to operate collocated
with one required near-road NO2 monitor, as required in Section 4.3.2 of this part, in CBSAs having a population of
1,000,000 or more persons. If a CBSA has more than one required near-road NO2 monitor, only one CO monitor is
required to be collocated with a near-road NO2 monitor within that CBSA.
(b) If a state provides quantitative evidence demonstrating that peak ambient CO concentrations would occur in a nearroad location which meets microscale siting criteria in Appendix E of this part but is not a near-road NO2 monitoring
site, then the EPA Regional Administrator may approve a request by a state to use such an alternate near-road location
for a CO monitor in place of collocating a monitor at near-road NO2 monitoring site.
4.2.2 Regional Administrator Required Monitoring. (a) The Regional Administrators, in collaboration with states,
may require additional CO monitors above the minimum number of monitors required in 4.2.1 of this part, where
the minimum monitoring requirements are not sufficient to meet monitoring objectives. The Regional Administrator
may require, at his/her discretion, additional monitors in situations where data or other information suggest that
CO concentrations may be approaching or exceeding the NAAQS. Such situations include, but are not limited
to, (1) characterizing impacts on ground-level concentrations due to stationary CO sources, (2) characterizing CO
concentrations in downtown areas or urban street canyons, and (3) characterizing CO concentrations in areas that are
subject to high ground level CO concentrations particularly due to or enhanced by topographical and meteorological
impacts. The Regional Administrator and the responsible State or local air monitoring agency shall work together to
design and maintain the most appropriate CO network to address the data needs for an area, and include all monitors
under this provision in the annual monitoring network plan.
4.2.3 CO Monitoring Spatial Scales. (a) Microscale and middle scale measurements are the most useful site classifications
for CO monitoring sites since most people have the potential for exposure on these scales. Carbon monoxide maxima
occur primarily in areas near major roadways and intersections with high traffic density and often in areas with poor
atmospheric ventilation.
(1) Microscale—Microscale measurements typically represent areas in close proximity to major roadways, within street
canyons, over sidewalks, and in some cases, point and area sources. Emissions on roadways result in high ground
level CO concentrations at the microscale, where concentration gradients generally exhibit a marked decrease with
increasing downwind distance from major roads, or within downtown areas including urban street canyons. Emissions
from stationary point and area sources, and non-road sources may, under certain plume conditions, result in high ground
level concentrations at the microscale.
(2) Middle scale—Middle scale measurements are intended to represent areas with dimensions from 100 meters to 0.5
kilometer. In certain cases, middle scale measurements may apply to areas that have a total length of several kilometers,
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3. Air Quality Criteria for Lead. Office of Research and Development, U.S. Environmental Protection Agency,
Washington D.C. EPA Publication No. 600/8–89–049F. August 1990. (NTIS document numbers PB87–142378 and
PB91–138420.)
4. Optimum Site Exposure Criteria for Lead Monitoring. PEDCo Environmental, Inc. Cincinnati, OH. Prepared for
U.S. Environmental Protection Agency, Research Triangle Park, NC. EPA Contract No. 68–02–3013. May 1981.
5. Guidance for Conducting Ambient Air Monitoring for Lead Around Point Sources. Office of Air Quality Planning
and Standards, U.S. Environmental Protection Agency, Research Triangle Park, NC. EPA–454/R–92–009. May 1997.
6. Koch, R.C. and H.E. Rector. Optimum Network Design and Site Exposure Criteria for Particulate Matter. GEOMET
Technologies, Inc., Rockville, MD. Prepared for U.S. Environmental Protection Agency, Research Triangle Park, NC.
EPA Contract No. 68–02–3584. EPA 450/4–87–009. May 1987.
7. Watson et al. Guidance for Network Design and Optimum Site Exposure for PM2.5 and PM10. Prepared for U.S.
Environmental Protection Agency, Research Triangle Park, NC. EPA–454/R–99–022, December 1997.
8. Guideline for Selecting and Modifying the Ozone Monitoring Season Based on an 8–Hour Ozone Standard. Prepared
for U.S. Environmental Protection Agency, RTP, NC. EPA–454/R–98–001, June 1998.
9. Photochemical Assessment Monitoring Stations Implementation Manual. Office of Air Quality Planning and
Standards, U.S. Environmental Protection Agency, Research Triangle Park, NC. EPA–454/B–93–051. March 1994.

Credits
[44 FR 27571, May 10, 1979; 44 FR 72592, Dec. 14, 1979, as amended at 46 FR 44168, Sept. 3, 1981; 51 FR 9597, March
19, 1986; 52 FR 24742, July 1, 1987; 52 FR 27286, July 20, 1987; 54 FR 15183, April 17, 1989; 56 FR 64483, Dec. 10,
1991; 57 FR 44496, Sept. 28, 1992; 58 FR 8469, Feb. 12, 1993; 59 FR 41628, Aug. 12, 1994; 60 FR 11909, March 3,
1995; 60 FR 52323, Oct. 6, 1995; 62 FR 6729, Feb. 13, 1997; 62 FR 18525, April 16, 1997; 62 FR 38844, July 18, 1997;
62 FR 59816, Nov. 5, 1997; 62 FR 67009, Dec. 23, 1997; 63 FR 7715, Feb. 17, 1998; 64 FR 3030, 3035, Jan. 20, 1999;
64 FR 10391, March 4, 1999; 67 FR 57334, Sept. 10, 2002; 69 FR 52838, Aug. 30, 2004; 71 FR 61316, Oct. 17, 2006;
72 FR 32211, June 12, 2007; 73 FR 67062, Nov. 12, 2008; 75 FR 6534, Feb. 9, 2010; 75 FR 35602, June 22, 2010; 75
FR 81137, Dec. 27, 2010; 76 FR 54342, Aug. 31, 2011; 78 FR 3284, Jan. 15, 2013; 80 FR 65466, Oct. 26, 2015; 81 FR
17298, March 28, 2016; 81 FR 96388, Dec. 30, 2016]

AUTHORITY: 42 U.S.C. 7403, 7405, 7410, 7414, 7601, 7611, 7614, and 7619.

Current through April 5, 2019; 84 FR 13554.
Footnotes
Minimum monitoring requirements apply to the Metropolitan statistical area (MSA).
1
Population based on latest available census figures.
2
The ozone (O3) National Ambient Air Quality Standards (NAAQS) levels and forms are defined in 40 CFR part 50.
3
These minimum monitoring requirements apply in the absence of a design value.
4
Metropolitan statistical areas (MSA) must contain an urbanized area of 50,000 or more population.
5
The required O3 monitoring season for NCore stations is January through December.
1
Selection of urban areas and actual numbers of stations per area will be jointly determined by EPA and the State agency.
1
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2

High concentration areas are those for which ambient PM10 data show ambient concentrations exceeding the PM10 NAAQS

3

by 20 percent or more.
Medium concentration areas are those for which ambient PM10 data show ambient concentrations exceeding 80 percent of
the PM10 NAAQS.

4

Low concentration areas are those for which ambient PM10 data show ambient concentrations less than 80 percent of the
PM10 NAAQS.

5
1
2
3
4
5

These minimum monitoring requirements apply in the absence of a design value.
Minimum monitoring requirements apply to the Metropolitan statistical area (MSA).
Population based on latest available census figures.
The PM2.5 National Ambient Air Quality Standards (NAAQS) levels and forms are defined in 40 CFR part 50.
These minimum monitoring requirements apply in the absence of a design value.
Metropolitan statistical areas (MSA) must contain an urbanized area of 50,000 or more population.

End of Document

© 2019 Thomson Reuters. No claim to original U.S. Government Works.

WESTLAW © 2019 Thomson Reuters. No claim to original U.S. Government Works.

ADD076

24

USCA Case #19-1231

Document #1824155

Filed: 01/14/2020

Page 80 of 80

CERTIFICATE OF SERVICE
I hereby certify that on this 14th day of January, 2020, the
foregoing Statutory and Regulatory Addendum to the Opening Proof
Brief for Petitioners the State of New York, State of New Jersey and the
City of New York was electronically filed with the Clerk of the Court for
the United States Court of Appeals for the District of Columbia Circuit
through the Court’s CM/ECF system, which effected service upon counsel
of record through the Court’s system.
Dated: January 14, 2020

/s/ Claiborne E. Walthall
Claiborne E. Walthall
Assistant Attorney General
Environmental Protection Bureau
The Capitol
Albany, New York 12224
(518) 776-2380
claiborne.walthall@ag.ny.gov

